
Sections of Law Relevant to OSC’s Investigations of Possible Agency FOIA Malfeasance
(emphasis added).

5 U.S.C. 552 (a)(4)(F) Whenever the court orders the production of any agency records
improperly withheld from the complainant and assesses against the United States reasonable
attorney fees and other litigation costs, and the court additionally issues a written finding that the
circumstances surrounding the withholding raise questions whether agency personnel acted
arbitrarily or capriciously with respect to the withholding, the Special Counsel shall promptly
initiate a proceeding to determine whether disciplinary action is warranted against the officer or
employee who was primarily responsible for the withholding.  The Special Counsel, after
investigation and consideration of the evidence submitted, shall submit his findings and
recommendations to the administrative authority of the agency concerned and shall send copies
of the findings and recommendations to the officer or employee or his representative.  The
administrative authority shall take the corrective action that the Special Counsel recommends. 

5 U.S.C. 552 (e)(5) The Attorney General of the United States shall submit an annual report on
or before April 1 of each calendar year which shall include for the prior calendar year a listing of
the number of cases arising under this section, the exemption involved in each case, the
disposition of such case, and the cost, fees, and penalties assessed under subparagraphs (E), (F),
and (G) of subsection (a)(4). Such report shall also include a description of the efforts undertaken
by the Department of Justice to encourage agency compliance with this section. 

5 U.S.C. 1216(a)(3) In addition to the authority otherwise provided in this chapter, the Special
Counsel shall, except as provided in subsection (b), conduct an investigation of any allegation
concerning arbitrary or capricious withholding of information prohibited under section 552,
except that the Special Counsel shall make no investigation of any withholding of foreign
intelligence or counterintelligence information the disclosure of which is specifically prohibited
by law or by Executive order. 

5 U.S.C. 1216( c) If the Special Counsel receives an allegation concerning any matter under
paragraph (1), (3), (4), or (5) of subsection (a), the Special Counsel may investigate and seek
corrective action under section 1214 and disciplinary action under section 1215 in the same way
as if a prohibited personnel practice were involved. 

5 U.S.C. 1214(e) If, in connection with any investigation under this subchapter, the Special
Counsel determines that there is reasonable cause to believe that any violation of any law, rule, or
regulation has occurred other than one referred to in subsection (b) or (d), the Special Counsel
shall report such violation to the head of the agency involved. The Special Counsel shall require,
within 30 days after the receipt of the report by the agency, a certification by the head of the
agency which states - 

(1) that the head of the agency has personally reviewed the report; and 
(2) what action has been or is to be taken, and when the action will be completed. 

By S. 849 "Open the government" bill, changes are made to 5 USC552(a)(4)(F), specifically:



SEC. 5. DISCIPLINARY ACTIONS FOR ARBITRARY AND CAPRICIOUS
REJECTIONS OF REQUESTS. 

Section 552(a)(4)(F) of title 5, United States Code, is amended--
(1) by inserting `(i)' after `(F)'; and
(2) by adding at the end the following:

` (ii) The Attorney General shall--
` (I) notify the Special Counsel of each civil action described under

the first sentence of clause (i); and
` (II) annually submit a report to Congress on the number of such

civil actions in the preceding year.
` (iii) The Special Counsel shall annually submit a report to Congress on the

actions taken by the Special Counsel under clause (I).'.


