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QUESTION PRESENTED 

 
 Whether Federal District Courts have subject 
matter jurisdiction to review a determination by the 
U.S. Office of Special Counsel that it lacks juris-
diction to investigate, on the merits, a complaint it 
receives alleging a prohibited personnel practice or 
other prohibited activity. 
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OPINION BELOW 

 The Court of Appeals for the Sixth Circuit, in 
Carson v. Office of Special Counsel, docket no. 09-
5645, issued a judgment of affirmance with an opin-
ion recommended for full-text publication, per Fed. 
Cir. R. 36 and Sixth Circuit Rule 206, of the judgment 
of the Federal District Court of East Tennessee at 
Knoxville, docket no. 08-330. The Sixth Circuit deci-
sion is reported at 633 F.3d 487 (6th Cir. 2011). The 
trial court decision is reported at 2009 WL 1346052 
(E.D. Tenn.). 

--------------------------------- ♦ --------------------------------- 
 

JURISDICTION 

 The Sixth Circuit filed its decision on February 
24, 2011 and entered an order denying petitioner’s 
motion for rehearing on June 6, 2011. On June 24, 
2011, Associate Justice Kagan granted petitioner’s 
request for an extension of time and directed it be 
filed on or before November 3, 2011. This Court has 
jurisdiction under 28 U.S.C. §1254(1) to review the 
circuit court’s decision on a writ of certiorari. 

--------------------------------- ♦ --------------------------------- 
 

STATUTORY PROVISIONS INVOLVED 

 5 U.S.C. §1214(a)(1)(A)  

The Special Counsel shall receive any allega-
tion of a prohibited personnel practice and 
shall investigate the allegation to the extent 
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necessary to determine whether there are 
reasonable grounds to believe that a prohib-
ited personnel practice has occurred, exists, 
or is to be taken. 

 5 U.S.C. §1216(a)(4) 

In addition to the authority otherwise pro-
vided in this chapter, the Special Counsel 
shall, except as provided in subsection (b), 
conduct an investigation of any allegation 
concerning activities prohibited by any civil 
service law, rule, or regulation, including any 
activity relating to political intrusion in per-
sonnel decisionmaking; 

--------------------------------- ♦ --------------------------------- 
 

STATEMENT OF THE FACTS 

 Petitioner Joseph Carson is a licensed profes-
sional engineer (PE) who has been a nuclear profes-
sional for over 35 years. He was hand-picked by 
Admiral Rickover to serve as a submarine officer in 
the nuclear navy from 1976 to 1982. He worked as a 
start-up and test engineer at three different commer-
cial nuclear plants from 1982-1989 and became a PE 
in 1984. He started his employment at the U.S. De-
partment of Energy (DOE) as a nuclear safety engi-
neer in January 1990.  

 As a PE, Mr. Carson has a positive legal and 
professional duty to “blow whistles,” when necessary 
in his professional duties, to protect public and work-
place health and safety, regardless of employer or 
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client and regardless of possible employer or client 
retribution.1 2 3 DOE knew Mr. Carson was a PE when 
it hired him, the vacancy announcement for the po-
sition stated its educational requirements could be 
satisfied with a PE license. Additionally, Mr. Carson’s 
duty as a PE to “blow whistles,” when necessary, is 
underscored by several of the “merit systems princi-
ples” – the core values of the federal civil service, 
codified at 5 U.S.C. §2301(b) – specifically §2301(b)(4) 
and (b)(9).  

 Mr. Carson first “blew whistles” about serious 
workplace and public health and safety issues in the 
Department of Energy in 1992, after his findings 
were suppressed by his management. As one result of 
his whistleblowing, the DOE Inspector General is-
sued a March 1996 report on DOE’s Accident Investi-
gation Program, IG-0386, that resulted in the entire 

 
 1 Because the “paramount” objective of engineering ethics is 
protection of public health, safety and welfare, situations requir-
ing “whistleblowing” can occur. For PE’s, this duty is codified in 
the “rules of professional conduct” of State Engineering Boards, 
see <http://en.wikipedia.org/wiki/Engineering_ethics>. 
 2 Mr. Carson has twice submitted the winning essay for the 
annual Milton Lunch Engineering Ethics Contest of the National 
Society of Professional Engineers (NSPE) <www.nspe.org/Ethics/ 
EthicsResources/MiltonLunch/miltonlunch_pastwinners.html>. 
 3 Mr. Carson also served on the American Nuclear Society 
(ANS) Special Committee on Ethics, which drafted the current 
ANS Code of Ethics <www.ans.org/about/coe/>. ANS is the largest 
nuclear professional society in world. 
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program being revamped.4 His disclosures also played 
a role in the Secretary of Energy unilaterally termi-
nating, on May 1, 1997, Associated Universities, Inc. 
(AUI) as the 50-year-long contractor of Brookhaven 
National Laboratory on Long Island, because of its 
significantly deficient environment, safety and health 
programs.5 6  

 Mr. Carson’s disclosures and his “prevailing” in 
several whistleblower reprisal appeals in the 1990’s 
also played a role, perhaps a significant role, in the 
passage of the landmark 2000 law, the Energy Em-
ployees Occupational Illness Compensation Program 
Act (EEOICPA), the first medical entitlement law 
since the 1970 “Black Lung” law. By it, as of Decem-
ber 31, 2010, about 50,000 workers in DOE’s Cold 
War facilities (or their survivors), who were placed in 
harm’s way in those workplaces without their knowl-
edge of the hazards they faced or proper protection 

 
 4 Report on the Scope of the Accident Investigation of the 
Tristan Fire at the DOE Brookhaven National Laboratory <www. 
ig.energy.gov/documents/CalendarYear1996/IG-0386.txt>. 
 5 The link to DOE’s Press Release is broken, the related 
May 1, 1997 statement of Lyle Schwartz, BNL’s Interim Director 
is available at <www.bnl.gov/bnlweb/pubaf/pr/1997/bnlpr0501a97. 
html>. 
 6 U.S. Office of Special Counsel Press Release of November 4, 
1998 “OSC Announces Report To The President Of Safety Con-
cerns At The U.S. Department Of Energy’s Brookhaven National 
Laboratory <www.osc.gov/documents/press/1998/pr98_10.htm>. 
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from them, have received over 6.5 billion dollars in 
compensation.7 8 

 Between 1994 and 2001, Mr. Carson repeatedly 
prevailed in IRA appeals and Petitions for Enforce-
ment against DOE unlawful reprisal under the 
Whistleblower Protection Act, 5 U.S.C. §1221. He 
“prevailed” in no fewer than eight separate whistle-
blower or whistleblower-related decisions at the 
Board during this time, including 3 published Board 
decisions, Carson v. Department of Energy, 77 MSPR 
453 (1998); 85 MSPR 171 (2000); and 88 MSPR 260 
(2001). Some of the same agency wrongdoing is cited 
in the Federal Circuit’s divided decision in Carson v. 
Department of Energy, 398 F.3d 1369, 1372-73, 1378-
79 (Fed. Cir. 2005). To his knowledge, no federal 
employee, from the creation of the Civil Service in 
1883 by the Pendleton Act, has “prevailed” in more 
whistleblower related litigation.  

 In contrast, even though he has also filed over 25 
prohibited personnel practices (PPP) and “other 
prohibited activities” complaints with the U.S. Office 
of Special Counsel (OSC) since 1992, OSC has not 
once determined and/or reported to the Secretary of 
Energy, per 5 U.S.C. §1214(e) and/or §1214(b)(2)(B), 

 
 7 42 U.S.C. §7384(a), which cites the “FINDINGS” section of 
P.L. 106-398, EEOICPA of 2000, elaborates on these hazards and 
that the workers were neither informed nor protected from 
them. 
 8 Based on Department of Labor statistics, available at <www. 
dol.gov/owcp/energy/regs/compliance/weeklystats.htm>. 
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“there is reasonable cause to believe” a PPP or “other 
prohibited activity” occurred. Such a §1214(e) report, 
together with the agency-head certified response, 
stating the corrective actions and their schedule, are 
permanent, publicly available records, per 5 U.S.C. 
§1219(a)(3). 

 In several PPP complaints Mr. Carson filed with 
OSC around 2004,9 he alleged a 5 U.S.C. §2302(b)(9) 
type PPP – reprisal for engaging in protected activity 
– occurred in which the involved agency action con-
stituted a “personnel action” for creating “any other 
significant change in . . . working conditions,” per 
5 U.S.C. §2302(a)(2)(A)(xi). The three agency actions 
cited by Mr. Carson in these PPP complaints were: 

1) the agency’s material breach of a 1994 
MSPB enforceable settlement agreement of a 
whistleblower appeal,  

2) the false, unfounded, and highly irre-
sponsible statements of his supervisors to 
any number of Department of Energy em-
ployees in Oak Ridge, in Washington, DC, 
as well as to DOE contractor employees in 
Oak Ridge that he was a “threat of work-
place violence,” and  

3) the failure of responsible agency offi- 
cials to process three of his formal agency 

 
 9 OSC file nos. MA-93-0151, MA-03-1288, MA-04-1018, and 
MA-04-1886. 
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grievances he presented in 1999 and 2000, 
per the agency’s grievance procedure. 

 OSC did not investigate these PPP complaints 
on the merits, instead it made a negative jurisdic-
tional determination that no “personnel action” was 
involved, even if the complaint was accurate. It made 
this determination in its Complaints Examining Unit 
(CEU) and then closed its (jurisdictional) investiga-
tion of his complaints. OSC cited no relevant case law, 
created either at the Merit Systems Protection Board 
(MSPB) or U.S. Court of Appeals for the Federal 
Circuit, to defend its (presumptive) negative jurisdic-
tion determinations. Instead, it stated that in the 
absence of exact precedent at the MSPB, it would 
presume that MSPB would find that no personnel 
action occurred.  

 OSC would not respond to Mr. Carson’s subse-
quent inquiries about how such a presumptive nega-
tive jurisdictional determination with its statutory 
mandate to act “in his interests,” or his requests that 
it comply with its duties to protect him, consistent 
with that mandate, and establish relevant case law at 
the MSPB about whether MSPB (and therefore, OSC) 
had jurisdiction, because a “personnel action” – a 
significant change in his working conditions – did 
occur.  

 Mr. Carson sought a review of OSC’s presumptive 
negative jurisdictional determinations at Federal Dis-
trict Court for the District of Columbia, via a petition 
for writ of mandamus. The Court determined that 
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such OSC determinations were beyond the jurisdic-
tion of the district court, in Carson v. Office of Special 
Counsel, No. 04-0315, Not Reported in F. Supp. 2d, 
2006 WL 785292, *5 (D.D.C., March 27, 2006). The 
Court’s ruling contained no analysis as to whether a 
personnel action was involved, it determined that 
OSC’s negative jurisdictional determinations were 
beyond its subject matter jurisdiction. 

 Mr. Carson is not an attorney, nor is he inde-
pendently wealth. He engages in litigation because he 
wants to be able to do his duty as a safety engineer, 
consistent with the “rules of professional conduct” of 
his PE licensing Board and the “merit system princi-
ples” of the federal civil service, to protect others and 
not experience unlawful reprisal for it. He does not 
want others, particularly PEs or other safety profes-
sionals, to experience what he has. He pursues these 
cases pro se, because he cannot afford an attorney. 
That is what 20 years of this matter boils down to, it 
is really pretty simple – Mr. Carson will do his posi-
tive legal and professional duty to protect others and 
defend his “right” to do that duty, via rule of law, 
despite the personal and professional cost. 

 In retrospect, he would have appealed the dis- 
trict court decision because he now realizes that it 
conflicts with Weber v. United States, 209 F.3d 756, 
759 (D.C. Cir. 2000) that finds district courts do have 
subject matter jurisdiction over OSC’s negative juris-
dictional determinations. Additionally, in retrospect, 
he would have obtained the case filings in Weber, 
because they show that OSC processed Weber’s 
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complaints exactly as it did his – the CEU made a 
negative jurisdictional determination and OSC closed 
its ( jurisdictional) investigation into Weber’s com-
plaints – just as in his complaints, no substantive 
investigation was conducted by OSC.10 

 At any rate, following the District Court decision, 
Mr. Carson ascertained if he re-filed the PPP com-
plaints, citing the 5 U.S.C. §2302(b)(8) type PPP 
– whistleblower reprisal – and if OSC again closed 
the PPP investigation on presumptive jurisdictional 
grounds, he could then file an IRA appeal per 5 
U.S.C. §1221 to obtain an MSPB jurisdictional de-
termination and, if necessary, a review by the Federal 
Circuit of MSPB’s jurisdictional rulings. 

 Also about this time, this Court created new case 
law possibly relevant to determining whether an 
agency action constituted a “personnel action” for 
being “any other significant change in duties, respon-
sibilities, or working conditions” in Burlington North-
ern & Santa Fe Railway Co. v. White, 126 S.Ct. 2405 
(2006).  

 So Mr. Carson filed a new, consolidated, PPP 
complaint with OSC, file no. MA-06-2118, alleging the 
whistleblower reprisal type PPP, citing the three 
agency actions described above along with the new 

 
 10 OSC’s Annual Reports to Congress, available at www.osc. 
gov/RR_AnnualReportsToCongress.htm, describe how the CEU 
conducts investigations to determine whether OSC has jurisdic-
tion for the complaints it receives. 
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Supreme Court precedent in Burlington. OSC closed 
its investigation for the same presumptive negative 
jurisdictional reason as the previous PPP complaints. 
Mr. Carson did not seek a review, at Federal District 
Court, of OSC’s negative jurisdictional determina-
tions. Instead, he filed an IRA appeal per 5 U.S.C. 
§1221 with MSPB, Carson v. Dept. of Energy, docket 
no. AT-1221-06-1125-W-1. He lost that case, solely on 
jurisdictional grounds. He then appealed it directly to 
the Federal Circuit, instead of filing a petition for 
review with the Full MSPB. The federal circuit 
affirmed the MSPB decision without a written opin-
ion, in Carson v. Merit Systems Protection Board, 
docket no. 2007-3134. He then filed a petition for 
certiorari with this Court, in Carson v. Merit Systems 
Protection Board, docket no. 09-1207. It was denied.  

 During this time, Mr. Carson realized that even if 
OSC was going to claim it did not have jurisdiction to 
investigate his PPP complaints, based on its pre-
sumptive negative jurisdictional claim that they did 
not involve a personnel action, that he could still file 
an “other prohibited activity” complaint with OSC, 
based on its ancillary jurisdiction at 5 U.S.C. 
§1216(a)(4), alleging the agency actions involved were 
still “prohibited by any civil service rule” – in which 
the “civil service rule” was an agency personnel 
directive. So he did so, in OSC file nos. MA-08-1842, 
MA-08-1843, and MA-08-2553. 

 OSC’s CEU made a presumptive negative juris-
dictional determination, based on its unsubstantiated 
claim that agency personnel directives are not “civil 
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service rules,” because (according to OSC) only civil 
service regulations that are additionally identified as 
“rules” are “civil service rules.” This is contrary to law 
and relevant Supreme Court precedent, but OSC was 
not dissuaded from its negative jurisdiction determi-
nation.11  

 Mr. Carson then filed a petition for writ of man-
damus in Federal District Court in Knoxville, TN, 
seeking a Court review of OSC’s negative jurisdictional 
determination. The trial court determined it did not 
have subject matter jurisdiction to review OSC’s nega-
tive jurisdictional determinations in Carson v. Office 
of Special Counsel, docket no. 3:08-CV-330, 2009 WL 
1346052, *4 (E.D. Tenn., May 11, 2009). App. 28-29. 
Mr. Carson then appealed to the Sixth Circuit Court 
of Appeals, which made a similar determination in 
Carson v. Office of Special Counsel, docket no. 09-
5645, 633 F.3d 487, 493, 496 (6th Cir. 2011). App. 11, 
12, 18. He timely filed a petition for re-hearing/ 
re-hearing en banc which was denied on June 6, 2011. 
On June 24, 2011, Associate Justice Kagan approved 
Mr. Carson’s application for an extension of time to 
file a petition for writ of certiorari on or before No-
vember 3, 2011. 

 However, just as too many other concerned fed-
eral employees, Mr. Carson, together with his family, 
 

 
 11 See 5 U.S.C. §7703(c)(2) and Doyle v. VA, 229 S.Ct. 261 
(1982), following Brewer v. USPS, 647 F.2d 1093 (Ct. Cl. 1981) 
and Mercer v. DHHS, 772 F.2d 856, 859-60 (Fed. Cir. 1985). 
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has paid a high cost for doing his duty as a PE em-
ployed by DOE as a nuclear safety engineer and for 
defending, upholding, and advancing his profession of 
engineering, its code of ethics, and the public health 
and safety, together with the merit system principles 
of the federal civil service. His testimony to the con-
cerned federal employees – who regularly reach out to 
him – is dismal, “Look the other way if you can live 
with yourself.” However, Mr. Carson cannot, “live 
with himself” having to give such dismal advice, so 
he keeps trudging along, hoping to contribute to 
positive change in a broken system – which has left 
America much diminished and more threatened.12 

--------------------------------- ♦ --------------------------------- 
 

REASONS FOR GRANTING THE PETITION 

I. THE SOLICITOR GENERAL, ON BEHALF 
OF THE OFFICE OF SPECIAL COUNSEL, 
SHOULD FILE A “CONFESSION OF ER-
ROR” IN RESPONSE TO THIS PETITION 

 The Solicitor General should do this because OSC 
is charged to act in the interests of concerned federal 
employees, therefore, given the Weber precedent, OSC 
should not have argued that federal district courts do 

 
 12 See www.broken-covenant.org for a detailed description of 
how the Presidents, for the past 33 years, have possibly failed to 
comply with their most fundamental duty to members of the 
federal civil service – to ensure they are adequately protected 
from PPPs so they can perform their duties in a trustworthy 
fashion, per the merit system principles. 
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not have subject matter jurisdiction over its negative 
jurisdictional determinations in the cases underlying 
this petition or related to it.13  

 OSC is a federal law enforcement agency, with a 
mandate to act in the interests of those who seek its 
assistance. It is not “acting in their interests,” given 
Weber, when it makes argument that Federal District 
Courts do not have subject matter jurisdiction to re-
view its negative jurisdictional determinations. It would 
be “acting in their interests” to defend its negative 
jurisdictional determinations in actions challenging 
them at Federal District Court, because it would allow 
for the development of case law about the scope of 
its jurisdiction. Therefore, OSC should welcome such 
challenges and not try to avoid such Court reviews. 

 “Confession of error” is the appropriate action 
OSC should take in response to this petition because 
it now knows that it processed the complaints in Weber 
in exactly the same fashion it processed the com-
plaints underlying this petition. Its CEU conducted a 
jurisdictional investigation, determined OSC did not 

 
 13 See Carson v. Office of Special Counsel, docket no. 04-
0315, Not Reported in F. Supp. 2d, 2006 WL 785292 (D.D.C., 
March 27, 2006); Carson v. Office of Special Counsel, 2006 WL 
5085253 (D.D.C., Oct. 30, 2006) and decision on remand, Carson 
v. Office of Special Counsel, 2008 WL 2640283 (D.D.C., July 7, 
2008); Carson v. Office of Special Counsel, 514 F. Supp. 2d 
(D.D.C. 2007); Carson v. Office of Special Counsel, 2008 WL 
441532 (D.D.C., Feb. 19, 2008); and Carson v. Office of Special 
Counsel, 2008 WL 474251 (D.D.C., Feb. 19, 2008). 
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have jurisdiction to investigate them on the merits, 
and OSC terminated its investigation on that basis. 

 OSC’s “confession of error” should ask the Court 
to vacate the Sixth Circuit decision and to remand it 
with instructions that federal district courts do have 
subject matter jurisdiction to review OSC’s negative 
jurisdictional determinations, consistent with Weber. 
Additionally the Court should instruct the Sixth 
Circuit to make an additional determination as to 
whether the reporting requirements of 5 U.S.C. 
§1214(e) ever apply to OSC’s determinations of viola-
tions of law, rule, or regulation within its enforcement 
jurisdiction. 

 
BACKGROUND 

 In Frazier v. Merit Systems Protection Board, 672 
F.2d 150, 162-63 (D.C. Cir. 1982), OSC was deter-
mined to be an ombudsman or advocate for the merit 
system principles. This was legislatively overturned 
in the federal Whistleblower Protection Act (WPA) of 
1989 (Pub. L. 101-12) – OSC is now charged specifi-
cally to “act in the interests” of those who seek its 
assistance. The legislative history of the WPA is re-
plete with statements and findings that this change 
in focus for OSC was conscious and deliberate.14 

 
 14 For example, see page 31 of House Report 100-274, “the 
committee does intend that the Office and its employees consider 
federal employees to be their clients, and the Office zealously 
represents the interest of employees who may have been victims 

(Continued on following page) 
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 OSC destroys its investigative files 3 years after 
its closes an investigation.15 Because the wording in 
Weber is a bit vague in describing whether “investiga-
tion” means “jurisdictional investigation” or “investi-
gation on the merits,” and because OSC did not retain 
the case files from its investigation of Weber’s com-
plaints, it has, in the cases underlying this petition 
stated or implied that its CEU did not conduct a 
jurisdictional investigation of Weber’s complaints, 
distinguishing this and related cases from Weber. The 
petitioner obtained the case pleading from Weber and 
supplied them to OSC.16 They make absolutely clear 
that OSC’s CEU conducted a jurisdictional investiga-
tion into Weber’s complaints, determined OSC did not 
have jurisdiction to investigate them on the merits, 
and that OSC terminated its investigation of Weber’s 
complaints on that basis – exactly what OSC did in 
the complaints underlying this petition. There is no 
 
  

 
of prohibited personnel practices. The committee intends that 
the Office of Special Counsel act like a professional law firm pro-
tecting and advancing the interests of its clients.” 
 15 See www.archives.gov/records-mgmt/rcs/schedules/independent- 
agencies/rg-0481/n1-481-03-001_sf115.pdf – Item 16 of the current 
records schedule for the Office of Special Counsel (approved in 
2003) addresses “Litigation and Investigative Case Files” and au-
thorizes that non-permanent case files be destroyed three years 
after the case file is closed. 
 16 He did this informally and also via repeated motions to 
supplement the case record for the underlying appeal; see mo-
tions of 1/15/2010, 2/8/2010, and 9/7/2010. 
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distinction in OSC’s actions in investigating Weber’s 
complaints and petitions. 

 OSC, in Weber, could plausibly justify its argu-
ment that federal district courts did not have subject 
matter jurisdiction to review its negative jurisdic-
tional determinations – it was a novel question of law. 
The Weber Court assigned an amicus curiae to help 
shape its reasoning and decisively determined district 
courts have such subject matter jurisdiction. Follow-
ing Weber, OSC should have established policy that it 
would no longer contest the jurisdiction of federal 
district courts to conduct such a review. This it failed 
to do, so it should “confess error” now as part of 
establishing this overdue policy. 

 Carolyn Lerner is the new Special Counsel at 
OSC. She assumed her position, with its 5-year term, 
in June 2011. She has, in a few short months, taken 
several unprecedented actions at OSC. Petitioner 
hopes she uses this opportunity to make abundantly 
clear that OSC will, under her, “act in the interests” 
of federal employees who seek (or who have sought) 
its protection.17 

   

 
 17 See Washington Post “Federal Diary” column of October 
18, 2011, “Whistleblowers Get Defender,” www.washingtonpost. 
com/politics/federal-diary-whistleblowers-get-a-defender/2011/10/18/ 
gIQAtnvfvL_story.html. 
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II. WHY THE COURT, IN THE ABSENCE OF 
OSC CONFESSING ERROR, SHOULD VA-
CATE THE DECISION AND REMAND THE 
CASE. 

 If the Court does not vacate this decision, it is 
giving OSC carte blanche to terminate its investiga-
tion into any complaint it receives by claiming not to 
have jurisdiction. Nothing in the law, its legislative 
history, or the published case law (except the Sixth 
Circuit decision) supports OSC having such un-
fettered and unreviewable autonomy regarding its 
nondiscretionary statutory duty to investigate com-
plaints.  

 While Congress did not intend for OSC’s dis-
cretionary decisions as a prosecutorial agency in 
seeking corrective or disciplinary action at MSPB to 
be subject to Court review, it did intend that OSC’s 
performance of its nondiscretionary duties as an 
investigatory agency be subject to Court review.18 
Nothing in the many cases related to or underlying 
this petition stands for the contrary position – the 
Courts have not stated that OSC’s actions or in-
actions in providing updates on its investigations, its 
investigation termination letters or its compliance 
with the “termination statement” are not within the 
Court’s subject matter jurisdiction and the Courts 
have regularly evaluated OSC’s compliance with 

 
 18 See Wren v. Merit Systems Protection Board, 681 F.2d 
867, 873-75 (D.C. Cir. 1982) and Barnhart v. Devine, 771 F.2d 
1515, 1520, 1521, 1525 (D.C. Cir. 1985). 
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these nondiscretionary duties in the underlying, or 
related, cases.19  

 OSC has a nondiscretionary statutory duty to 
“investigate” complaints. If OSC, as a result of an im-
proper determination in its “jurisdictional investiga-
tion” of a complaint, terminates its “investigation,” then 
it has not complied with its nondiscretionary duty to 
investigate, on the merits, that complaint and the 
Courts must have subject matter jurisdiction, just as 
the Weber court determined, to review and correct it. 

 Weber was decided a number of years after 
DeLeonardis v. Weiseman, 986 F.2d 725 (5th Cir. 
1993) and the trial court in Weber relied, in sig-
nificant part, on the reasoning in DeLeonardis. The 
Weber appeal court, based on the distinction that 
OSC had conducted a substantive investigation in 
DeLeonardis (however flawed), while it had not in 
Weber, rejected the Weber trial court’s reasoning that 
DeLeondaris was relevant to OSC’s negative jurisdic-
tional determinations in Weber. 

 
III. WHAT REALLY IS AT ISSUE IN THIS 

PETITION 

 The Sixth Circuit decision, see Carson, page 493, 
App. 10, states: 

We decline to rely on Weber to hold that 
district courts have authority to review the 

 
 19 Listed in footnote 13. 
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jurisdictional determinations of the Office of 
Special Counsel for a number of reasons. 
(Emphasis added). 

 However, the decision only mentions DeLeondaris 
as a reason. Mr. Carson contends the “number of 
reasons” that go unstated in Court’s determination 
include: 

1) OSC’s 33-year-long interpretation and 
application of its reporting requirements by 
§1214(e) is clearly wrong, but stating this 
would expose OSC as a fraud of a federal law 
enforcement agency, one that interpreted 
away, 33 years ago, its most important tan-
gible nondiscretionary statutory duty. This 
would also expose the MSPB as having failed 
to comply, also for 33 years, with its nondis-
cretionary statutory duty to conduct “special 
studies” of OSC’s interpretation and compli-
ance with its nondiscretionary statutory du-
ties to protect federal employees from PPPs.20  

2) There is no statute of limitations for 
OSC’s enforcement jurisdiction, therefore 
many thousands of federal employees, who 
did not obtain the protection OSC owed 
them, per §1214(e), could re-file their com-
plaints – and OSC has destroyed all its 
investigation files for them. 

  

 
 20 See 5 U.S.C. §1204(a)(3). 
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3) Thousands of other current and former 
federal employees who sought OSC’s protec-
tion since 1989 for PPPs could refile their 
complaints, alleging “other prohibited activi-
ties” in violation of §1216(a)(4). 

 Apparently, the Sixth Circuit decided it was 
better to “keep the lid on it.” 

--------------------------------- ♦ --------------------------------- 
 

CONCLUSION 

 For the above reasons, the Court should grant 
the petition, vacate the decision of the Sixth Circuit, 
and remand the case to the Sixth Circuit with in-
structions for it to conduct a review of OSC’s negative 
jurisdictional determinations, consistent with Weber, 
and to determine whether the reporting require- 
ments of §1214(e) ever apply to OSC’s determinations 
of violations of law, rule or regulation within its 
enforcement jurisdiction. 

Respectfully submitted, 

JOSEPH P. CARSON, PE 
10953 Twin Harbour Drive 
Knoxville, TN 37934 
865-300-5831 

Pro Se 
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OPINION  

 BOYCE F. MARTIN, JR., Circuit Judge. Pro se 
litigant Joseph P. Carson sought a writ of mandamus 
to compel the Office of Special Counsel to investigate 
complaints that he filed and to make reports to the 
Department of Energy. The district court dismissed 
his action and denied his motion to amend his com-
plaint. We AFFIRM the decision of the district court.  

 
I. BACKGROUND  

 Carson is employed as a nuclear safety engineer 
at the Department of Energy. Since 1992, he has filed 
twenty-five complaints with the Office of Special 
Counsel, an independent investigatory and prosecu-
torial agency that is charged with, among other 
things, investigating complaints under the Whistle-
blower Protection Act of 1989, Pub. L. No. 101-12, 103 
Stat. 16 (codified in scattered sections of 5 U.S.C.). 
Carson also has filed six mandamus actions against 
the Office of Special Counsel, five of which have been 
filed in and dismissed by the United States District 
Court for the District of Columbia. He filed the in-
stant lawsuit in August 2008, seeking an order com-
pelling the Office of Special Counsel to investigate 
complaints that he filed and to make reports to the 
Department of Energy.  

 The Office of Special Counsel investigates two 
kinds of complaints filed by federal employees that 
are relevant to this case. First, it “shall receive any 
allegation of a prohibited personnel practice and shall 
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investigate the allegation to the extent necessary to 
determine whether there are reasonable grounds to 
believe that a prohibited personnel practice has 
occurred.” 5 U.S.C. § 1214(a)(1)(A) (1994). Under the 
Act, it is a “prohibited personnel practice” for a gov-
ernment agency to take a “personnel action” against 
an employee because of his disclosure of illegal activ-
ity or of “gross mismanagement, a gross waste of 
funds, . . . or a substantial and specific danger to 
public health or safety.” Id. § 2302(b)(8). Second, the 
Office of Special Counsel “shall . . . conduct an inves-
tigation of any allegation concerning . . . activities 
prohibited by any civil service law, rule, or regula-
tion.” Id. § 1216(a)(4).  

 An employee who wishes to report a prohibited 
personnel practice or prohibited activity must first 
complain to the Office of Special Counsel. See 5 C.F.R. 
§ 1800.1(c)(1) (2010). The initial investigation into 
both these types of complaints is conducted by the 
Office of Special Counsel’s Complaints Examining 
Unit. See id. § 1800.1(c)(4). After an initial investiga-
tion, the Unit either refers the complaint to the 
Investigation and Prosecution Division or closes the 
complaint.  

 Section 1214 provides additional procedures gov-
erning the investigation of prohibited personnel prac-
tices. While an investigation is pending, the Office of 
Special Counsel must provide written status updates 
to the complainant. See 5 U.S.C. § 1214(a)(1)(C). If 
the Office of Special Counsel determines that a 
prohibited personnel practice has occurred, it must 
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report its findings to the Merit Systems Protection 
Board, and it may petition the Board to take action 
on behalf of the employee. See id. § 1214(b)(2)(B)-(C). 
Even if the Office of Special Counsel’s investigation 
does not support the employee’s complaint, the em-
ployee still may bring an individual action before the 
Merit Systems Protection Board. See id. § 1221. In 
either case, the decision of the Merit Systems Protec-
tion Board – but not that of the Office of Special 
Counsel – is appealable to the Court of Appeals for 
the Federal Circuit. See id. § 7703.  

 Unlike the mandatory procedures governing pro-
hibited personnel practice complaints, section 1216, 
which governs prohibited activity complaints, pro-
vides that “[i]f the Special Counsel receives an allega-
tion concerning any matter under [section 1216(a)(4)], 
the Special Counsel may investigate and seek correc-
tive action under section 1214 and disciplinary action 
under section 1215 in the same way as if a prohibited 
personnel practice were involved.” Id. § 1216(c) (em-
phasis added).  

 This appeal involves five complaints made by 
Carson: four prohibited activity complaints, and one 
prohibited personnel practice complaint.  

 Complaints MA-08-1842, MA-08-1843, and MA-08-
2553 allege various prohibited activities. MA-08-1842 
alleges that the Department of Energy materially 
breached a settlement agreement. MA-08-1843 al-
leges that the Department of Energy violated its 
grievance policy and procedures in failing to process 
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several grievances that Carson presented. MA-08-
2553 alleges that Carson’s managers and colleagues 
violated a Department of Energy Order in making 
false statements about him. The Complaints Examin-
ing Unit investigated each of these complaints by 
reviewing the information that Carson provided and 
conducting legal research. The Office of Special Coun-
sel terminated the investigations because it found 
that there was insufficient evidence of any activities 
prohibited by civil service law, rule, or regulation to 
warrant further action.  

 Complaint MA 08-1844, a prohibited activity 
complaint, and complaint MA-07-1668, a prohibited 
personnel practice complaint, both allege that the De-
partment of Energy delayed nine months in providing 
Carson corrective action ordered by the Merit Sys-
tems Protection Board. The Office of Special Counsel 
investigated these complaints jointly and later termi-
nated its investigation.  

 After Carson filed a petition for a writ of man-
damus regarding two complaints and moved to sup-
plement it several times, the district court ordered 
him to file a single, definitive, amended petition. 
Carson filed an Amended Petition on November 20, 
2008. The Office of Special Counsel moved to dismiss 
his Amended Petition on January 23, 2009. On Feb-
ruary 9, Carson moved to amend his Amended Pe-
tition, seeking to add new claims about complaints 
MA-07-1668 and MA-08-1844. The district court 
granted the Office of Special Counsel’s motion to 
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dismiss and denied Carson leave to amend on May 
11. Carson appeals.  

 
II. CARSON’S PETITION FOR A WRIT OF 

MANDAMUS  

A. Subject Matter Jurisdiction in General  

 A court of appeals “must determine its own 
jurisdiction and is bound to do so in every instance.” 
Dickerson v. McClellan, 37 F.3d 251, 252 (6th Cir. 
1994). We have jurisdiction over this appeal if the 
district court had jurisdiction over this action. See 
Weber v. United States, 209 F.3d 756, 759 (D.C. Cir. 
2000). The district court effectively concluded that it 
had subject matter jurisdiction to issue a writ of 
mandamus if it determined that the Office of Special 
Counsel violated a non-discretionary duty to investi-
gate Carson’s allegations. We review a district court’s 
findings as to whether it had subject matter jurisdic-
tion de novo. Willis v. Sullivan, 931 F.2d 390, 395 (6th 
Cir. 1991).  

 Mandamus jurisdiction in federal courts is codi-
fied at 28 U.S.C. § 1361, which provides that “[t]he 
district courts shall have original jurisdiction of any 
action in the nature of mandamus to compel an officer 
or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff.” “The 
existence of jurisdiction under section 1361 is inextri-
cably bound with the merits of whether a writ of 
mandamus should issue; in order to establish either 
jurisdiction or entitlement to the writ, a court must 
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find that a duty is owed to the plaintiff.” Maczko v. 
Joyce, 814 F.2d 308, 310 (6th Cir. 1987). “[T]he rem-
edy of mandamus is a drastic one, to be invoked only 
in extraordinary situations.” Allied Chem. Corp. v. 
Daiflon, Inc., 449 U.S. 33, 34 (1980). Mandamus is 
available only if: “(1) the plaintiff has a clear right to 
relief; (2) the defendant has a clear duty to act; and 
(3) there is no other adequate remedy available to the 
plaintiff.” In re Medicare Reimbursement Litig., 414 
F.3d 7, 10 (D.C. Cir. 2005) (internal quotation marks 
and citation omitted). Mandamus is not an appropr-
iate remedy if the action that the petitioner seeks to 
compel is discretionary. See, e.g., Heckler v. Ringer, 
466 U.S. 602, 616 (1984).  

 We have never decided whether a district court 
may issue a writ of mandamus against the Office of 
Special Counsel for failure to investigate a claim. See 
Ryon v. O’Neill, 894 F.2d 199, 205 n.3 (6th Cir. 1990) 
(stating that whether mandamus is available to 
enforce the Office of Special Counsel’s investigatory 
duty is an “open question” in the Sixth Circuit). How-
ever, the District of Columbia Circuit has concluded 
that a district court does have subject matter juris-
diction to issue a writ of mandamus if it determines 
that the Office of Special Counsel violated a non-
discretionary statutory duty to investigate an em-
ployee’s allegations. See Weber, 209 F.3d at 759. The 
District of Columbia Circuit reasoned that because 
the Federal Circuit has authority to review only 
Merit Systems Protection Board decisions and not 
Office of Special Counsel decisions, “if district courts 
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lacked power to issue the writ, judicial review of 
[Office of Special Counsel] actions would not be 
available.” Id. Similarly, the Fifth Circuit has held 
that federal courts have authority to ensure that the 
Office of Special Counsel complies with its statutory 
obligations. See DeLeonardis v. Weiseman, 986 F.2d 
725, 727 (5th Cir. 1993) (“[A]n employee’s right to 
obtain judicial review of the [Office of Special Coun-
sel’s] decision not to pursue a complaint is limited to 
[the question of] whether the [Office of Special Coun-
sel] discharged its duty to investigate the complaint.”) 
(second alteration in original) (internal quotation 
marks and citation omitted); accord Nowick v. Strick-
land, Nos. 98-1206, 98-1207, 98-1212, 1999 WL 
282389, at *3 (10th Cir. Apr. 30, 1999) (noting its 
authority to ensure that the Office of Special Counsel 
complied with its statutory obligations); Hyde v. 
Office of Special Counsel, No. 94-1406, 1995 WL 
238340, at *1 (10th Cir. Apr. 21, 1995) (same). We find 
the reasoning of our sister circuits persuasive and 
thus hold that a district court has subject matter 
jurisdiction to issue a writ of mandamus if it deter-
mines that the Office of Special Counsel violated a 
non-discretionary statutory duty to investigate an 
employee’s allegations.  

 However, this holding does not imply that district 
courts have jurisdiction to review all Office of Special 
Counsel determinations. Various courts have held 
that district courts have no jurisdiction to review the 
Office of Special Counsel’s decision to terminate an 
investigation or not to petition the Merit Systems 
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Protection Board. See DeLeonardis, 986 F.2d at 727 
(“We agree with our colleagues of the D.C. Circuit 
that when the [Office of Special Counsel] decides to 
terminate an investigation that it began pursuant to 
a complaint, the decision is not reviewable.”); Wren v. 
Merit Sys. Prot. Bd., 681 F.2d 867, 876 n.9 (D.C. Cir. 
1982) (“It is also quite clear from the statutory lan-
guage and corresponding legislative history that 
Congress did not mean to make the [Office of Special 
Counsel’s] decisions to terminate or conduct an in-
vestigation or bring a proceeding before the Board 
reviewable on the merits.”). In addition, several un-
published opinions have followed this approach. See 
Hyde, 1995 WL 238340, at *1 (holding that district 
courts have no authority to require the Office of 
Special Counsel to reconsider a complaint and resolve 
it a certain way); DeLeonardis v. Koch, Civ. A. No. H-
90-3768, 1992 WL 465474, at *3 (S.D. Tex. July 1, 
1992) (“[A] district court may not review [Office of 
Special Counsel’s] decision to terminate its investiga-
tion, or [Office of Special Counsel’s] decision not to 
petition the [Merit Systems Protection Board].”) 
(citation omitted).  

 Carson contends that this case is controlled by 
Weber, 209 F.3d at 759. In Weber, the plaintiff, a 
former Army employee, complained to the Office of 
Special Counsel that he had been stripped of a secur-
ity clearance in retaliation for whistleblowing. Id. 
at 757. The Office of Special Counsel “declined to in-
vestigate” the plaintiff ’s complaint because it con-
cluded that it lacked jurisdiction to investigate the 
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complaint. Id. at 758. The plaintiff then sought a writ 
of mandamus to compel the Office of Special Counsel 
to investigate his accusation. Id. Thus, in both Weber 
and the present case, the Office of Special Counsel 
concluded that it lacked jurisdiction to investigate a 
complaint, and the plaintiff sought a writ of manda-
mus to compel it to investigate. In Weber, the district 
court held that “there is no judicial review of the 
merits of the [Office of Special Counsel’s] decision to 
dispense with an investigation.” Weber v. Office of 
Special Counsel, No. 97-2260-LFO, slip op. at 6. 
(D.D.C. Feb. 10, 1999). Then, the District of Columbia 
Circuit held that a district court has subject matter 
jurisdiction to issue a writ of mandamus if it deter-
mines that the Office of Special Counsel violated a 
non-discretionary statutory duty to investigate an 
employee’s allegations. Weber, 209 F.3d at 759. Be-
cause the Office of Special Counsel declined to inves-
tigate because it believed that it lacked jurisdiction, 
the District of Columbia Circuit appears to have held 
that the Office of Special Counsel’s determinations of 
its own jurisdiction are subject to judicial review. See 
id.  

 We decline to rely on Weber to hold that district 
courts have authority to review the jurisdictional 
determinations of the Office of Special Counsel for a 
number of reasons. In this case the record indicates 
that the Office of Special Counsel conducted a prelim-
inary investigation into Carson’s claims. But it is 
unclear from the Weber decision whether the Office of 
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Special Counsel initiated any investigation at all into 
the plaintiff ’s claim in that case.1 

 Additionally, to the extent that Weber holds that 
district courts have authority to review the jurisdic-
tional determinations of the Office of Special Counsel, 
we find the Fifth Circuit’s reasoning to the contrary 
to be more persuasive. In DeLeonardis, 986 F.2d at 
727, the plaintiff argued that “courts are allowed to 
look behind the agency’s decision to terminate an 
investigation when . . . the agency applies the incor-
rect legal standard in deciding to terminate the 
investigation.” The Fifth Circuit rejected this claim 
and stated that the plaintiff failed “to recognize, or at 
least to admit, that to allow him to succeed on this 
argument we would have to vitiate the clearly estab-
lished rule that we do not look behind substantive 
[Office of Special Counsel] determinations to ter- 
minate investigations.” Id. Jurisdiction is a legal 
issue similar to the legal standard in dispute in 
DeLeonardis. Thus, we hold that a district court has 

 
 1 The District of Columbia Circuit opinion states that the 
Office of Special Counsel had “declined to investigate” the com-
plaint. Weber, 209 F.3d at 758. The district court’s opinion 
initially states that the Office of Special Counsel “decided not to 
pursue the complaint.” But it later states that the Office of 
Special Counsel “considered the plaintiff’s complaint,” and de-
cided to “dispense with an investigation.” Weber v. Office of Spe-
cial Counsel, No. 97-2260-LFO, slip op. at 2, 4, and 6. (D.D.C. 
Feb. 10, 1999). Thus, it is somewhat unclear whether the Office 
of Special Counsel declined to investigate the plaintiff’s com-
plaint at all or merely declined to continue its initial investiga-
tion. 
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subject matter jurisdiction to issue a writ of manda-
mus only if it determines that the Office of Special 
Counsel has declined to investigate a complaint at all; 
it has no subject matter jurisdiction to consider the 
Office of Special Counsel’s jurisdictional determina-
tions or the merits of its investigations. Now that we 
have established this main point, Carson’s individual 
claims are easily resolved.  

 
B. Complaints MA-08-1842, MA-08-1843, and 

MA-08-2553  

 The district court correctly concluded that it had 
no subject matter jurisdiction to issue a writ of man-
damus regarding these three prohibited activity 
complaints. The Office of Special Counsel satisfies its 
statutory obligation when the Complaints Examining 
Unit conducts an initial investigation sufficient for it 
to determine whether a more thorough investigation 
is required. Cf. Wren, 681 F.2d at 874 (discussing 
statutory language governing prohibited personnel 
practice complaints). Here, the Office of Special Coun-
sel conducted a preliminary investigation of Carson’s 
allegations and concluded that further inquiry was 
unnecessary because he did not allege violations of 
civil service laws, rules, or regulations. Carson does 
not contend that the Office of Special Counsel failed 
to investigate his complaint; he contends that the 
investigation was inadequate. District courts may not 
review the Office of Special Counsel’s substantive 
decision to discontinue an investigation for lack of 
cause. Thus, the district court could not order the 
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Office of Special Counsel to conduct an additional 
investigation into Carson’s claims after the Office of 
Special Counsel conducted preliminary investigations 
and decided to close them. Because the Office of 
Special Counsel discharged its statutory obligations 
by investigating these three complaints, Carson is not 
entitled to a writ of mandamus. Thus, we AFFIRM 
the decision of the district court.  

 
C. Section 1214(e) Reporting Requirement  

 5 U.S.C. § 1214(e) provides that:  

If, in connection with any investigation un-
der this subchapter, the Special Counsel de-
termines that there is reasonable cause to 
believe that any violation of any law, rule, or 
regulation has occurred other than one re-
ferred to in subsection (b) or (d), the Special 
Counsel shall report such violation to the 
head of the agency involved.  

 Carson seeks a writ ordering the Office of Special 
Counsel to report the allegations that he raised in his 
complaints to the Secretary of Energy pursuant to 
section 1214(e). However, the district court correctly 
concluded that the Office of Special Counsel had no 
duty to report violations of law, rule, or regulation 
because the Office of Special Counsel never found 
that such violations had occurred.  

 Carson asks us to resolve his disagreement with 
the Office of Special Counsel about the meaning of 
the phrase “any law, rule, or regulation” in section 
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1214(e). Carson suggests that the phrase applies to 
violations of law, rule, or regulation under the juris-
diction of the Office of Special Counsel. The Office of 
Special Counsel, on the other hand, asserts that the 
phrase applies to violations of law, rule, or regulation 
that it discovers during an investigation but over 
which it lacks jurisdiction under section 1214 or 1216. 
However, it is unnecessary for us to resolve this 
dispute because the Office of Special Counsel never 
found reasonable cause to believe that any violations 
of law, rule, or regulation occurred. Therefore, we 
have no authority to issue a purely advisory opinion 
on this debate. See, e.g., North Carolina v. Rice, 404 
U.S. 244, 246 (1971) (“[F]ederal courts are without 
power to decide questions that cannot affect the 
rights of litigants in the case before them.”). Thus, we 
AFFIRM the decision of the district court.  

 
III. CARSON’S MOTION TO AMEND  

 Carson does not contest the merits of the district 
court’s decisions regarding complaints MA-08-1844 
and MA-07-1668.2 Rather, he claims that the district 

 
 2 The district court correctly dismissed Carson’s claim that 
the Office of Special Counsel was required to provide him status 
reports regarding complaint MA-08-1844, a prohibited activity 
complaint, because the Office of Special Counsel is not required 
to provide status reports regarding prohibited activity com-
plaints under section 1214. The district court correctly dismissed 
Carson’s claim regarding MA-07-1668, a prohibited person- 
nel practice complaint, because the Office of Special Counsel 
performed its duty to make a “reasonable basis” determination 

(Continued on following page) 
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court erred in denying his motion to amend the pe-
tition in light of the Office of Special Counsel’s deci-
sion regarding these two complaints. Carson moved 
to amend his petition to add allegations that, in 
closing these two complaints, the Office of Special 
Counsel failed to comply with the requirements set 
out in a statutory note following section 1214. The 
district court found that Carson’s additional allega-
tions would be futile because the Office of Special 
Counsel had already performed the non-discretionary 
duties it owed Carson. Because the district court 
based its decision to deny leave to amend on the legal 
conclusion that amendment would be futile, we 
review this decision de novo. Yuhasz v. Brush Well-
man, Inc., 341 F.3d 559, 569 (6th Cir. 2003).  

 Leave to amend must be freely given when 
justice so requires. Fed. R. Civ. P. 15(a). Nevertheless, 
leave to amend “should be denied if the amendment is 
brought in bad faith, for dilatory purposes, results in 
undue delay or prejudice to the opposing party, or 
would be futile.” Crawford v. Roane, 53 F.3d 750, 753 
(6th Cir. 1995).  
  

 
under section 1214 by explaining its basis for proposing to close 
his complaint, reviewing Carson’s written comments to this pro-
posal, and later terminating its investigation and closing the 
complaint. 
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 The statutory note following section 1214 pro-
vides that:  

The Special Counsel shall include in any let-
ter terminating an investigation under sec-
tion 1214(a)(2) of title 5, United States Code 
. . . the name and telephone number of an 
employee of the Special Counsel who is 
available to respond to reasonable questions 
from the person regarding the investigation 
or review conducted by the Special Counsel, 
the relevant facts ascertained by the Special 
Counsel, and the law applicable to the per-
son’s allegations.  

United States Office of Special Counsel, Merit Sys-
tems Protection Board: Authorization, Pub. L. 103-
424 § 12(b), 108 Stat. 4361, 4367 (1994). Carson 
contends that the person whose name and number he 
was given did not respond to his “reasonable ques-
tions.”  

 For a writ of mandamus to be warranted, “there 
must be a mandatory or ministerial obligation. If the 
alleged duty is discretionary or directory, the duty is 
not owed.” Maczko, 814 F.2d at 310 (internal quota-
tion marks and citation omitted). “A duty is not owed 
unless the obligation is plainly defined and peremp-
tory.” Id. (internal quotation marks and citation 
omitted). Although the Office of Special Counsel had 
a duty to comply with the statutory note following 
section 1214, the terms of that note are not readily 
ascertainable. “[W]hen a duty is disputed or subject 
to various interpretations, . . . the duty is not ‘owed’ 
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in that the obligation to do a particular act cannot be 
said to be clear, peremptory, defined or ministerial 
within the meaning of section 1361.” Id. There is 
clearly discretion involved in responding “to reason-
able questions from the person regarding the investi-
gation or review conducted by the Special Counsel, 
the relevant facts ascertained by the Special Counsel, 
and the law applicable to the person’s allegations.” 
United States Office of Special Counsel, Merit Sys-
tems Protection Board: Authorization, Pub. L. 103-
424 § 12(b), 108 Stat. 4361, 4367. Carson sought 
leave to amend his petition to request a writ of man-
damus to enforce a statutory note that is subject to 
differing interpretations. This amendment would be 
futile because the district court would have no au-
thority to issue the requested writ under section 
1361.  

 Furthermore, we note that because MA-08-1844 
is a prohibited activity complaint, the procedural 
requirements of section 1214 do not apply to it in any 
case. Section 1216, which governs prohibited activity 
complaints, provides that “[i]f the Special Counsel re-
ceives an allegation concerning [activities prohibited 
by any civil service law, rule, or regulation], the 
Special Counsel may investigate and seek corrective 
action under section 1214 and disciplinary action 
under section 1215 in the same way as if a prohibited 
personnel practice were involved.” 5 U.S.C. § 1216(c) 
(emphasis added). The plain text of the statute sug-
gests that the Office of Special Counsel is not re-
quired to provide status reports regarding prohibited 
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activity allegations, but rather has this discretionary 
power. See also Perkins v. Office of Special Counsel, 
522 F.3d 1373, 1376 (Fed. Cir. 2008) (“[S]ubsection (c) 
of section 1216 specifies that [Office of Special Coun-
sel] may seek corrective action under section 1214 . . . 
for activities described in [section 1216(a)(4)] in the 
same way as if a prohibited personnel practice were 
involved.” (internal quotation marks omitted) (em-
phasis added)). Thus, the district court correctly 
found that under section 1216, the Office of Special 
Counsel’s decision whether to follow section 1214’s 
procedural requirements was discretionary, and thus 
permitting Carson to amend his petition regarding 
a section 1216(a) investigation would be futile. There-
fore, we AFFIRM the district court’s denial of Car-
son’s motion for leave to amend.  

 
IV. CONCLUSION  

 We hold that a district court has subject matter 
jurisdiction to issue a writ of mandamus only if it 
determines that the Office of Special Counsel has 
declined to investigate a complaint at all; it has no 
subject matter jurisdiction to consider the Office of 
Special Counsel’s jurisdictional determinations or the 
merits of its investigations. The district court had no 
subject matter jurisdiction to issue a writ of manda-
mus regarding complaints MA-08-1842, MA-08-1843, 
and MA-08-2553 because the Office of Special Coun-
sel had fulfilled its statutory duty to investigate these 
complaints. The district court had no subject matter 
jurisdiction to issue a writ of mandamus to order the 
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Office of Special Counsel to report allegations pursu-
ant to section 1214(e) because the Office of Special 
Counsel never found that any violation of law, rule, or 
regulation occurred. Thus, we AFFIRM the district 
court’s dismissal of Carson’s claims.  

 We find that because the section 1214 statutory 
note regarding responding to “reasonable questions” 
is subject to differing interpretations, the district 
court correctly found that permitting Carson to 
amend his petition would be futile. Thus, we AF-
FIRM the district court’s dismissal of Carson’s mo-
tion to amend.  
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

No. 09-5645 
 
JOSEPH P. CARSON, 

Plaintiff-Appellant, 

v. 

UNITED STATES OFFICE OF 
SPECIAL COUNSEL, 

Defendant-Appellee. 
 
Before: MARTIN, BOGGS, and COOK, Circuit Judges. 
 

JUDGMENT 

(Filed Feb. 24, 2011) 

On Appeal from the United States District Court 
for the Eastern District of Tennessee at Knoxville. 

 
 THIS CAUSE was heard on the record from the 
district court and was submitted on briefs without 
oral argument. 

 IN CONSIDERATION WHEREOF, it is OR-
DERED that the judgment of the district court is 
AFFIRMED in all respects. 

  ENTERED BY ORDER
 OF THE COURT 

 /s/ Leonard Green 
  Leonard Green, Clerk
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE 
 
JOSEPH P. CARSON, 

  Petitioner,  

v. 

UNITED STATES OFFICE 
OF SPECIAL COUNSEL, 

  Respondent. 

) 
) 
) 
) 
) 
) 
) 

No. 3:08-CV-330 
(Phillips) 

 
MEMORANDUM OPINION 

(Filed May 11, 2009) 

 Plaintiff, Joseph P. Carson, pro se, seeks a writ of 
mandamus. Carson is an employee of the Department 
of Energy (DOE) and has filed numerous (over 25) 
“Prohibited Personnel Practices” (PPP) complaints 
since 1992, with the Office of the Special Counsel 
(OSC). In his petition, Carson requests the court to 
direct OSC to investigate complaints of alleged pro-
hibited activity that he filed with the agency and 
make certain reports to the U.S. Department of 
Energy. The respondent has moved to dismiss Car-
son’s petition for mandamus relief because OSC has 
already performed the non-discretionary duty it owed 
to Carson in this matter, and Carson cannot show 
that he is entitled to the extraordinary relief of man-
damus. Therefore, the respondent moves that Car-
son’s petition be dismissed. For the reasons which 
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follow, the respondent’s motion to dismiss will be 
granted.  

 
Analysis  

A. The Whistleblower Protection Act  

 Under the Whistleblower Protection Act of 1989 
(WPA), 5 U.S.C. § 1201 et seq., an agency is pro- 
hibited from taking any personnel action in reprisal 
for the disclosure of information by an applicant that 
the applicant reasonably believes evidences violation 
of any law, rule, or regulation by another agency 
employee. See 5 U.S.C. §§ 1221(a), 2302(b)(8)(A)(I); 
see also Stella v. Mineta, 284 F.3d 135, 142 (D.C. 
Cir.2002); Weber v. United States, 209 F.3d 756, 757-
58 (D.C.Cir.2000). When an agency takes such an 
action, it is considered to be a “Prohibited Personnel 
Practice” (PPP). An employee who believes he has 
been the victim of a PPP must first complain to the 
OSC, which is required to investigate the complaint 
“to the extent necessary to determine whether there 
are reasonable grounds to believe that a prohibited 
personnel practice has occurred.” 5 U.S.C. § 1214; see 
also Weber, 209 F.3d at 758. The initial investigation 
is conducted by OSC’s Complaints Examining Unit 
(CEU). See 5 C.F.R. § 1800.1(c)(4); Peter B. Broida, A 
Guide To Merit Systems Protection Board Law & 
Practice, Ch. 13 § IV.B.1 (2004). If CEU determines 
that further investigation is needed, the complaint is 
referred to one of the agency’s Investigation and Pros-
ecution Divisions (IPDs) for further investigation. See 
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id. (describing the organizational structure of OSC). 
Based upon the IPD investigation, if OSC finds rea-
sonable grounds to believe that a PPP has occurred, it 
may recommend to the agency involved that it take 
corrective action to remedy the apparent violation. 
See 5 U.S.C. § 1214(b)(2)(B). If the agency refuses or 
fails to take action, OSC may petition the Merit Sys-
tems Protection Board (MSPB) to order the appropri-
ate corrective action. See 5 U.S.C. § 1214(b)(2)(C).  

 While an investigation is pending, OSC must 
provide written status updates to a complainant. See 
5 U.S.C. §§ 1214(a)(1)(C)(I) and (ii). OSC must issue 
these updates within 90 days of the filing of a com-
plaint, and at 60-day intervals thereafter, until the 
investigation is complete. See id. The updates must 
describe the current status of the complaint and any 
action taken during the preceding time period since 
the last update was issued. See id. If, after investiga-
tion, OSC finds no reasonable ground to believe that 
a PPP has occurred, it sends a written status report 
(pre-determination letter) to the complainant inform-
ing him of the proposed findings and legal conclu-
sions. See 5 U.S.C. § 1214(a)(1)(D). OSC must provide 
this pre-determination letter at least ten days before 
terminating an investigation. See id.  

 In Section 1213, the Act sets out a separate set of 
procedures for investigating allegations of agency 
wrongdoing (known as whistleblower disclosures) 
under 5 U.S.C. § 2302(b)(8), which evidence a “(i) vio-
lation of any law, rule, or regulation, or (ii) gross 
mismanagement, a gross waste of funds, an abuse of 



App. 24 

authority or a substantial and specific danger to 
public health and safety.” 5 U.S.C. § 2302(b)(8)(A); see 
5 U.S.C. § 1213(a). If OSC finds a “substantial like-
lihood” that the information constitutes a whistle-
blower disclosure, OSC transmits the information  
to the head of the involved agency. See 5 U.S.C. 
§ 1213(b). The agency must conduct an investigation 
and submit a written report of its findings to OSC. 
See id. If OSC does not find a substantial likelihood 
that the information constitutes a whistleblower 
disclosure, it must inform the submitting individual 
of “the reasons why the disclosure may not be further 
acted on[.]” 5 U.S.C. § 1213(g)(3)(A).  

 If OSC’s investigation does not uncover support 
for the complaint, the employee still may seek correc-
tive action from an alleged PPP before the MSPB. See 
5 U.S.C. §§ 1214(a)(3), 1221. But “an employee alleg-
ing a [PPP] must give the OSC a chance to investi-
gate before going to the MSPB.” Weber, 209 F.3d at 
759. Any decision of the MSPB is appealable to the 
United States Court of Appeals for the Federal Cir-
cuit. See 5 U.S.C. § 7703.  

 
B. Writ of Mandamus  

1. Jurisdiction Over OSC  

 Although the Mandamus Act provides that “[t]he 
district courts shall have original jurisdiction of any 
action in the nature of mandamus to compel an officer 
or employee of the United States or any agency 
thereof to perform a duty owed to the plaintiff,” 28 
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U.S.C. § 1361, the All Writs Act allows the Court to 
order a remedy only where subject matter jurisdiction 
already exists. See 28 U.S.C. § 1651(a) (providing that 
the “Supreme Court and all courts established by an 
Act of Congress may issue all writs necessary or ap-
propriate in aid of their respective jurisdictions . . . ”); 
see also Telecommunications Research and Action 
Center v. FCC, 750 F.2d 70, 76 (D.C.Cir.1984) (“[I]t 
is firmly established that [Section] 1651 does not 
expand the jurisdiction of a court.”). In addition, 
the Civil Service Recovery Act of 1978 (“CSRA”), 
Pub.L. No. 94-454, 92 Stat. 1111 (codified as amended 
in scattered sections of Title 5 of the United States 
Code), which governs non-constitutional claims 
brought by federal employees against the United 
States government or its agencies, does not provide 
for subject matter jurisdiction in the United States 
district courts for review of OSC decisions made pur-
suant to its authority under the statute. See Fornaro 
v. James, 416 F.3d 63, 67 (D.C.Cir.2005) (CSRA is 
comprehensive and exclusive remedial scheme); 
Carducci v. Regan, 714 F.2d 171, 174 (D.C.Cir.1983) 
(CSRA is “exhaustive remedial scheme” that clearly 
evidences congressional intent not to permit alter-
native or preexisting remedies); Borrell v. United 
States Int’l Communications Agency, 682 F.2d 981, 
988 (D.C.Cir.1982) (“[W]e are unable to conclude from 
the [CSRA] that Congress intended to provide an in-
dependent judicial remedy to employees.”). Nor does 
the CSRA provide for jurisdiction over appeals of 
decisions rendered by the MSPB in this court; only 
the United States Court of Appeals for the Federal 



App. 26 

Circuit may hear such petitions. See 5 U.S.C. 
§§ 1215(a)(4) and 1221(h)(2), incorporating 5 U.S.C. 
§ 7703(b)(1); see also United States v. Fausto, 484 U.S. 
439, 449 (1988).  

 The United States Court of Appeals for the Dis-
trict of Columbia Circuit nevertheless has concluded 
that a United States District Court does have subject 
matter jurisdiction to issue a writ of mandamus if it 
determines that OSC violated a non-discretionary 
statutory duty to investigate an employee’s allega-
tions. See Weber v. United States, 209 F.3d at 756. The 
D.C. Circuit reasoned that because the Federal 
Circuit reviews only MSPB decisions and not OSC 
actions or decisions, depriving the district courts of 
mandamus jurisdiction over claims that OSC has 
failed to perform a statutory duty would foreclose all 
relief for such a failure. See id. at 759.  

 
2. Standards for Relief in Mandamus  

 The remedy of mandamus “is a drastic one, to be 
invoked only in extraordinary circumstances.” Allied 
Chemical Corp. v. Daiflon, Inc., 449 U.S. 33, 34 (1980). 
Only “exceptional circumstances amounting to a 
judicial ‘usurpation of power’ ” will justify issuance of 
the writ. Gulfstream Aerospace Corp. v. Mayacamas 
Corp., 485 U.S. 271, 289 (1988) (quoting Will v. United 
States, 389 U.S. 90, 95 (1967)); see also In re Leeds, 
951 F.2d 1323, 1323 (D.C.Cir.1991). Mandamus is 
available only if: “(1) the plaintiff has a clear right to 
relief; (2) the respondent has a clear duty to act; and 
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(3) there is no other adequate remedy available to 
plaintiff.” In re Medicare Reimbursement Litigation, 
414 F.3d 7, 10 (D.C.Cir.2005) (quoting Power v. Barn-
hart, 292 F.3d 781, 784 (D.C.Cir.2002)); see also Banks 
v. Office of Senate Sergeant-At-Arms and Doorkeeper 
of the United States Senate, 471 F.3d 1341, 1350 
(D.C.Cir.2006) (concluding that the extraordinary 
remedy of mandamus need not issue in a case arising 
under the Congressional Accountability Act where the 
issue could be addressed by an appeal from a final 
judgment). The party seeking mandamus “has the 
burden of showing that ‘its right to issuance of the 
writ is clear and indisputable.’ ” Power, 292 F.3d at 
784 (quoting Northern States Power Co. v. U.S. Dep’t 
of Energy, 128 F.3d 754, 758 (D.C.Cir.1997)). Where 
the action petitioner seeks to compel is discretionary, 
petitioner has no clear right to relief and mandamus 
therefore is not an appropriate remedy. See, e.g., 
Heckler v. Ringer, 466 U.S. 602 (1984); Weber, 209 
F.3d at 760 (“[M]andamus is proper only when an 
agency has a clearly established duty to act.”).  

 
C. Discussion  

 This is petitioner’s sixth petition for writ of 
mandamus against the OSC, the previous five being 
filed in, and dismissed by, the U.S. District Court for 
the District of Columbia. See Carson v. U.S. Office of 
Special Counsel, 2006 WL 785292 (D.D.C. Mar. 27, 
2006); Carson v. U.S. Office of Special Counsel, 2006 
WL 5085253 (D.D.C. Oct. 30, 2006) and decision on 
remand, Carson v. U.S. Office of Special Counsel, 
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2008 WL 2640283 (D.D.C. July 7, 2008); Carson v. 
U.S. Office of Special Counsel, 514 F.Supp.2d 54 
(D.D.C. 2007); Carson v. U.S. Office of Special Coun-
sel, 2008 WL 441532 (D.D.C. Feb. 19, 2008); Carson v. 
U.S. Office of Special Counsel, 2008 WL 474251 
(D.D.C. Feb. 19, 2008). In the instant case, Carson 
requests the court direct OSC to further investigate 
three complaints of alleged prohibited activity; pro-
vide him certain status reports in relation for a fourth 
complaint of alleged prohibited activity that OSC 
investigated; and make a “reasonable basis” determi-
nation in a prohibited personnel practice complaint 
that OSC investigated.  

 Carson’s amended petition concerns five com-
plaints that he filed with OSC. Three of the com-
plaints – MA-08-1842, MA-08-1843, and MA-08-2553 
– were investigated and closed by OSC’s CEU. The 
other two complaints – MA-07-1668 and MA08-1844 – 
were investigated and closed by OSC’s IPD.  

 Carson is not entitled to mandamus relief con-
cerning MA-08-1842, MA-08-1843, or MA-08-2553 be-
cause OSC discharged its statutory obligations by 
investigating his complaints and because he has 
other adequate means to obtain relief. Carson admits 
that OSC investigated his complaints. It appears that 
he is asserting that OSC should have continued 
investigating his allegations despite concluding that 
his allegations did not involve violations of civil ser-
vice laws, rules or regulations. 5 U.S.C. § 1216(a)(4) 
mandates that OSC investigate any allegation con-
cerning “activities prohibited by civil service law, rule 
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or regulations.” OSC satisfies this obligation when its 
CEU conducts an initial investigation sufficient for 
it to determine whether a more thorough investiga-
tion is required. See DeLeonardis v. Koch, 1992 WL 
465474 (S.D.Tex. July 1, 1992), citing Wren, 681 F.2d 
at 874. OSC is not, however, required to “conduct 
free-ranging investigations into any and all alleged 
violations.” Carson, 563 F.Supp.2d at 291.  

 Carson further argues that OSC’s decision to 
close his complaints is reviewable because those de-
cisions were based on legal rather than factual 
grounds. The factual/legal distinction that Carson 
attempts to draw is immaterial because the record 
shows that OSC conducted a particularized investiga-
tion into each of his complaints, considered the spe-
cific allegations made, and the facts presented to 
support the allegations. After applying those facts 
and allegations to the relevant legal standards, OSC 
determined that Carson’s complaints did not evidence 
violations of § 1216(a)(4). Once OSC commences an 
investigation, its decisions about the extent and scope 
of the investigation are discretionary and beyond the 
reach of mandamus review. See DeLeonardis, 986 
F.2d at 727. The court cannot order OSC to conduct 
an additional investigation nor second guess OSC’s 
decisions to abandon or defer claims following its pre-
liminary inquiry. DeLeonardis, 1992 WL 465474 at 
*3. As to the alleged violations of DOE orders, Carson 
can seek resolution by reporting these alleged viola-
tions to the Inspector General for DOE. See e.g., 5 
U.S.C. App’x 3 § 4. Additionally, the failure to comply 
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with a MSPB order can be addressed by filing a 
petition for enforcement with the MSPB and/or by 
reporting such alleged misconduct by agency em-
ployees to the DOE Office of Inspector General. See 5 
C.F.R. § 1201.181 et seq.; 5 U.S.C. App’x 3, § 4. Be-
cause Carson seeks a writ of mandamus with respect 
to discretionary, as opposed to mandatory, actions by 
OSC, he has failed to establish this court’s subject 
matter jurisdiction as to MA-08-1842, MA-08-1843, 
and MA-08-2553.  

 Carson is not entitled to mandamus relief as to 
MA-08-1844 because the record shows that OSC has 
provided him all the status reports due him. Carson 
claims that OSC was required to provide him status 
reports at specified intervals concerning its investiga-
tion in MA-08-1844 which involved a complaint under 
5 U.S.C. § 1216(a)(4). However, OSC is not required 
to provide status reports when investigating allega-
tions under § 1216. Rather, it is within OSC’s discre-
tion to provide such reports. See 5 U.S.C. § 1216(c). 
Accordingly, Carson has not shown that he was 
statutorily entitled to status reports during OSC’s 
investigation of MA-08-1844. Moreover, MA-08-1844 
has been closed, so this issue is moot.  

 As to MA-07-1668, Carson is not entitled to man-
damus relief because the record shows that OSC has 
performed its duty to make a “reasonable basis” 
determination. On December 10, 2008, OSC issued 
petitioner a preliminary determination letter ex- 
plaining its factual and legal bases for proposing to 
close MA-07-1668, and on January 14, 2009, after 
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reviewing Carson’s written comments to the pre- 
liminary determination letter, OSC terminated its 
investigation and closed MA-07-1668. OSC’s decision 
to terminate an investigation is discretionary and 
not subject to judicial review. Carson, 2006 WL 
785292 (“This court . . . only has jurisdiction to review 
whether OSC conducted an investigation; it cannot 
pass on the merits of OSC’s decision to terminate an 
investigation”).  

 Finally, Carson seeks a writ ordering OSC to 
report the allegations he raised in MA-07-1668, MA-
08-1842, MA-08-1843, MA-08-1844, and MA-08-2553 
to the Secretary of Energy pursuant to 5 U.S.C. 
§ 1214(e). However, OSC’s reporting obligation is not 
triggered unless the Special Counsel first makes a 
determination that there is reasonable cause to be-
lieve that a law, rule, or regulation has been violated. 
That triggering event never occurred because OSC 
did not conclude that there was reasonable cause to 
believe that any laws, rules, or regulations were vio-
lated in MA-07-1668, MA-08-1842, MA-08-1843, MA-
08-1844, or MA-08-2553. Thus, OSC had no obligation 
to make a § 1214(e) report in any of these cases. See 
Carson, 2006 WL 5085253 (OSC “did not find reason-
able grounds to believe other violations of law, rule or 
regulation occurred,” and therefore was not required 
to make § 1214(e) reports).  
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Conclusion  

 The purpose of a writ of mandamus is to compel 
an agency to act when it has failed to act as required 
by law. As stated above, the court finds that OSC has 
performed all of the duties it owed to Carson in re-
lation to MA-07-1668, MA-08-1842, MA-08-1843, MA-
08-1844, and MA-08-2553. Further, OSC had no duty 
to make § 1214(e) reports in any of these cases be-
cause the agency concluded that Carson’s allegations 
failed to establish a violation of any law, rule or 
regulation. Finally, Carson has other avenues to 
obtain relief, such as reporting the DOE officials’ 
alleged violations to the DOE Office of Inspector 
General and filing petitions with the MSPB to enforce 
its orders. Accordingly, the court will GRANT re-
spondent’s motion to dismiss [Docs. 15, 41] the 
amended petition for writ of mandamus.  

 Carson has moved for leave to supplement his 
petition with additional allegations as to MA-07-1668 
and MA-08-1844 [Doc. 48]. Leave to amend must be 
freely given when justice so requires. Fed.R.Civ.P. 
15(a); Foman v. Davis, 371 U.S. 178, 182 (1962). 
Nevertheless, leave to amend “should be denied if the 
amendment is brought in bad faith, for dilatory pur-
poses, results in undue delay or prejudice to the op-
posing party, or would be futile.” Crawford v. Roane, 
53 F.3d 750, 753 (6th Cir. 1995). For the reasons 
stated above, the court finds that Carson’s additional 
allegations as to MA-07-1668 and MA-08-1844 would 
be futile because OSC has already performed the non-
discretionary duties it owed to Carson. Accordingly, 
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Carson’s motion to supplement petition [Doc. 48] is 
DENIED.  

  ENTER: 

  s/ Thomas W. Phillips 
  United States

District Judge 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF TENNESSEE 

AT KNOXVILLE  
 
JOSEPH P. CARSON, 

  Petitioner,  

v. 

UNITED STATES OFFICE 
OF SPECIAL COUNSEL, 

  Respondent. 

) 
) 
) 
) 
) 
) 
) 

No. 3:08-CV-330 
(Phillips) 

 
JUDGMENT ON DECISION BY THE COURT 

(Filed May 11, 2009) 

 This case came before the court on the motion to 
dismiss the amended petition for writ of mandamus 
filed by respondent, United States Office of Special 
Counsel. The Honorable Thomas W. Phillips, United 
States District Judge, having rendered a decision on 
the respondent’s motion,  

 IT IS ORDERED AND ADJUDGED that 
respondent’s motion to dismiss is GRANTED;  

 IT IS FURTHER ORDERED that petitioner’s 
amended petition for writ of mandamus is DENIED;  

 IT IS FURTHER ORDERED that this action 
be DISMISSED WITH PREJUDICE on the merits. 
Any pending motions are DENIED AS MOOT.  
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 Dated at Knoxville, Tennessee, this ___ day of 
May, 2009. 

  s/ Patricia L. McNutt
  Clerk of Court
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No. 09-5645  

UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT  

JOSEPH P. CARSON, 

  Plaintiff-Appellant,  

v. 

UNITED STATES OFFICE 
OF SPECIAL COUNSEL, 

  Defendant-Appellee. 

) 
) 
) 
) 
) 
) 
) 

ORDER 

(Filed Jun. 6, 2011)

 BEFORE: MARTIN, BOGGS, and COOK, Cir-
cuit Judges.  

 The court having received a petition for rehear-
ing en banc, and the petition having been circulated 
not only to the original panel members but also to all 
other active judges of this court, and no judge of this 
court having requested a vote on the suggestion for 
rehearing en banc, the petition for rehearing has been 
referred to the original panel.  

 The panel has further reviewed the petition for 
rehearing and concludes that the issues raised in the 
petition were fully considered upon the original 
submission and decision of the case. Accordingly, the 
petition is denied.  

  ENTERED BY ORDER
 OF THE COURT 

 /s/ Leonard Green 
  Leonard Green, Clerk
 
 


