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STATEMENT OF FACTS 
FOR SUPPLEMENTAL PETITION 

 Petitioner inadvertently failed to list the Weber 
trial court decision in the Table of Authorities, even 
though it is mentioned on page 18 of petition. Since 
this decision is unpublished and does not have a 
Westlaw citation, petitioner obtained it from the 
Federal District Court in Washington, DC during the 
pendency of the appeal of this case at the 6th Circuit 
and submitted it, without objection, into the case 
record on July 6, 2009.  

 The Weber trial court decision was mentioned in 
the 6th Circuit decision, App. 10 and 11.  

 He discussed the situation with the Clerk’s office 
and decided that filing a supplemental petition, per 
Rule 15.8, would be the most appropriate way to 
make the Weber trial court decision available to the 
Court. 

Respectfully submitted, 

JOSEPH P. CARSON, PE 
10953 Twin Harbour Drive 
Knoxville, TN 37934 
865-300-5831 

Pro Se 
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UNITED STATES COURT OF APPEALS 
FOR THE SIXTH CIRCUIT 

 
JOSEPH P. CARSON, 

  Appellant 

  v. 

U.S. OFFICE OF 
SPECIAL COUNSEL, 

  Appellee 

) 
) 
) 
) 
) 
) 
) 
) 

Docket No.: 09-5645

 
NOTICE OF CITATION OF 
UNPUBLISHED DECISION 

(Filed Jul. 6, 2009) 

 Per 6 Cir. R. 28(j) and FRAP 32.1(b), the Appel-
lant provides the Court and appellee a copy [sic] 
the unpublished, unavailable electronically, District 
Court Decision in Weber v. United States, 97-cv-2260, 
decided 2/10/99, (D.D.C.). 

 The appellant will cite this trial court decision in 
his brief. This notice replaces the appellant’s motion 
of June 26, 2009 to add this decision to the case 
record. 

 Respectfully Submitted,  

/s/ Joseph P. Carson  
 Joseph P. Carson, P.E., Appellant 

10953 Twin Harbor Dr 
Knoxville, TN 37934 
865-300-5831 
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CERTIFICATE OF SERVICE 

I certify that the following documents for this case, 
Carson v. Office of Special Counsel, docket no. 09-
5645 

1. Notice of citation to an unpublished dis-
trict court decision in appellant’s brief 

2. Copy of cited decision was served by 
first-class mail on: 

Office of Special Counsel: 

Loretta Harber 
US Attorneys Office 
800 Market Square 
Suite 211 
Knoxville, TN 37902 

/s/ Joseph P. Carson  
 Joseph P. Carson  
 
July 1, 2009 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
CALVIN J. WEBER, 

    Plaintiff, 

  v. 

UNITED STATES 
OF AMERICA and 
U.S. OFFICE OF 
SPECIAL COUNSEL, 

  Defendants. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Civil Action No.: 
97-2260-LFO 

 
MEMORANDUM 

(Filed Jul. 6, 2009) 

 On September 30, 1997, the plaintiff, pro se, filed 
a one page complaint to which was attached a seven-
page “memorandum in support of complaint,” some 
letters, and some government forms. The plaintiff ’s 
claims are based on the events surrounding his 
termination from his job with the Department of the 
Army after he lost his security clearance. The defen-
dants have moved to dismiss the complaint, or in the 
alternative, for summary judgment. 

 The Army employed the plaintiff as a civilian 
engineer at its Aviation and Troop Command in St. 
Louis, Missouri. During the Gulf War, the plaintiff 
informed various news organizations and legislators 
that the Army was covering up reliability problems 
and not providing soldiers with the best equipment 
available. The Army revoked the plaintiff ’s security 
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clearance on February 22, 1993, and then fired the 
plaintiff on June 11, 1993, because his position re-
quired the security clearance. The plaintiff com-
plained to the U.S. Office of Special Counsel (“OSC”), 
see 5 U.S.C. §§ 1212(a)(2), 1214(a)(3), that the Army’s 
revocation of his security clearance was in retaliation 
for whistleblowing, in violation of the Whistleblower 
Protection Act of 1989 (“WPA”), Pub. L. 101-12, 103 
Stat. 16, as amended. The OSC decided not to pur- 
sue the complaint. The plaintiff then appealed to the 
Merit System Protection Board (the “Board”), see 5 
U.S.C. §§ 1201-1206, 1221(a), which dismissed his 
appeal. See Weber v. Department of the Army, 59 
M.S.P.R. 293 (1993). The Federal Circuit affirmed 
without publishing an opinion. See Weber v. Merit 
Sys. Protection Bd., 26 F.3d 140 (Fed.Cir. 1997). The 
plaintiff now sues the OSC in this court for viola- 
tions of the Administrative Procedure Act and the 
Due Process Clause of the Fifth Amendment. He 
seeks back pay, front pay to the year 2004, and bene-
fits. 

 The defendants’ motion will be evaluated under 
the criteria for summary judgment. The defendants 
are entitled to summary judgment if the evidence 
“show[s] that there is no genuine issue as to any 
material fact and that the [defendants are] entitled to 
judgment as a matter of law.” Fed. R. Civ. P. 56(c). 
The defendants need not present additional evidence 
with their motion if they can demonstrate that the 
record contains no genuine issue of material fact and 
that they are entitled to judgment as a matter of law. 
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One way the defendants can make a prima facie case 
is to establish that there is not enough evidence to 
support one or more of the elements of the plaintiff ’s 
case. See, FritoLay, Inc. v. Willoughby, 863 F.2d 1029, 
1032 (D.C. Cir. 1988). “In order to withstand a sum-
mary judgment motion once the [defendant] has 
made a prima facie showing,” the plaintiff “cannot 
rely on allegations in his pleadings”; he “must come 
forward with specific facts showing that there is a 
genuine issue for trial.” Bias v. Advantage Int’l, Inc., 
905 F.2d 1558, 1563 (D.C. Cir. 1990); see Fed. R. Civ. 
P. 56(e). 

 The Board adjudicates certain personnel disputes 
involving federal employees, see. e.g., 5 U.S.C. 
§§ 1204(a)(1), 1221(a), 7513(d), 7701(a); an appeal of 
a Board decision goes to the Federal Circuit, see 5 
U.S.C. § 7703. In some cases, an employee may take 
his case to the Board, e.g., 5 U.S.C. § 7513(d); other 
matters are referred to the Board by the OSC after 
an OSC investigation, e.g., 5 U.S.C. § 1214(a)(1)(a), 
(b)(2)(B). The plaintiff was required to take his retali-
ation complaint against the Army to the OSC first. 
After the OSC declined to petition the Board for 
corrective action, the plaintiff was able to bring it to 
the Board himself. See 5 U.S.C. § 1214(a)(3). 

 Judicial review of the actions of the OSC is es-
sentially “limited to constitutional claims.” Spagnola 
v. Mathis, 859 F.2d 223, 230 n.13 (D.C. Cir. 1988) (en 
banc) (per curiam). For nonconstitutional claims, ju-
dicial review of OSC’s actions is “limited, at most, to 
insuring compliance with the statutory requirement 
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that the OSC perform an adequate inquiry.” Harrison 
v. Bowen, 815 F.2d 1505, 1510 (D.C. Cir. 1987) (inter-
nal quotation marks omitted); see Barnhart v. Devine, 
771 F.2d 1515, 1526 (D.C. Cir. 1985). 

 For the purpose of this decision, it is assumed 
that the Army revoked the plaintiff ’s security clearance 
in retaliation for whistleblowing. The defendants do 
not contest that premise. Under the circumstances, 
however, the evidence shows that the OSC did not 
fail to perform its statutory duty. The OSC considered 
the plaintiff ’s complaint, and determined that be-
cause the Board lacked the authority “to review the 
substance of the underlying reasons for revoking or 
denying a security clearance,” Pl. Ex. 5, at 1, see 
Department of the Navy v. Egan, 484 U.S. 518, 530, 
108 S. Ct. 818, 825-26 (1988), the OSC had no juris-
diction to investigate the complaint. One of the OSC’s 
principal functions under the WPA is to petition the 
Board for corrective action, 5 U.S.C. §§ 1212(a)(2)(A), 
1214(a)(2)(B), and it would be frivolous for the OSC to 
petition the Board to review a matter which the 
Board lacked jurisdiction to consider. 

 Arguably the OSC could still investigate the re-
voking of a security clearance in furtherance of its 
other statutory functions. For example, 

If, in connection with any investigation, the 
Special Counsel determines that there are 
reasonable grounds to believe that a prohib-
ited personnel practice has occurred, exists, 
or is to be taken which requires corrective 
action, the Special Counsel shall report the 
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determination together with any findings or 
recommendations to the Board, the agency 
involved and to the Office of Personnel Man-
agement, and may report such determina-
tion, findings and recommendations to the 
President. The Special Counsel may include 
in the report recommendations for corrective 
action to be taken 

5 U.S.C. § 1214(a)(2)(B) (emphasis added); see also id. 
§ 1212(a)(1) (“protect employees, former employees, 
and applicants for employment from prohibited per-
sonnel practices”). Perhaps a report by the OSC to the 
agency involved (or to the President) does not jeop-
ardize national security interests in the same way 
as might an adjudication by the Board. On the other 
hand, the better reading of Egan may be the one 
the OSC seems to have adopted: a denial or loss of 
security clearance is not of interest to the OSC be-
cause it is not a “personnel practice.” Cf. 5 U.S.C. 
§ 2302(a)(2)(A). 

 In any event, the availability of judicial review 
here does not turn on the correctness of the OSC’s 
interpretation of Egan’s scope. See Wren v. Merit Sys. 
Protection Bd., 681 F.2d 867, 875 n.9 (D.C. Cir. 1982); 
DeLeonardis v. Weiseman, 986 F.2d 725, 727 (5th Cir. 
1993). The only potential remedy for the plaintiff ’s 
nonconstitutional claims would be “mandamus . . . to 
compel [the OSC] to perform its statutory duty.” 
Barnhart, 771 F.2d at 1524. Mandamus is only proper 
“when the duty of the officer to act is clearly estab-
lished and plainly defined and the obligation to act is 
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peremptory.” King v. Morton, 520 F.2d 1140, 1146 
(D.C. Cir. 1975); see 28 U.S.C. § 1361. The OSC is not 
obligated to investigate claims that are “groundless 
and frivolous on their face,” Wren, 681 F.2d at 876. 
Under the OSC’s view of the merits no investigation 
was warranted; the OSC’s analysis indicated that the 
plaintiff ’s complaint supplied all the material facts 
about his loss of his security clearance. The OSC’s 
analysis is not contrary to clearly established legal 
principles. Therefore there is no judicial review of the 
merits of the OSC’s decision to dispense with an 
investigation, and mandamus is not available. 

 The plaintiff does not support his allegation of a 
due process violation with any legal arguments or 
citations to case law, but it is apparent that there is 
no evidence to support a due process claim. “Fifth 
Amendment due process is not implicated here unless 
[the plaintiff] had a constitutionally cognizable prop-
erty or liberty interest in his security clearance under 
the circumstances of this case.” Hill v. Department of 
the Air Force, 844 F.2d 1407, 1411 (10th Cir. 1988) 
(emphasis added). There is no property interest in a 
security clearance. See Doe v. Cheney, 885 F.2d 898, 
909 (D.C. Cir. 1989). The government deprives a 
plaintiff of a liberty interest if the government stig-
matizes him and “has worked some change in his 
status under law.” Taylor v. Resolution Trust Corp., 
56 F.3d 1497, 1506 (D.C. Cir. 1995). A change in 
status includes “a discharge from government em-
ployment or at least a demotion in rank and pay.” 
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U.S. Information Agency v. Krc, 905 F.2d 389, 397 
(D.C. Cir. 1990). 

 In the present case, there are no allegations or 
evidence that any action by the OSC stigmatized the 
plaintiff. Nothing in the record indicates that the 
OSC made any public accusations about the plaintiff. 
See Doe, 885 F.2d at 910. Nor does the record show 
that the OSC had a role in terminating the plaintiff; 
the Army fired him, and the OSC had no authority to 
reinstate him. Since the plaintiff has failed to show 
that the OSC deprived him of either a property in-
terest or a liberty interest, it is unnecessary to ex-
plore what process he would have been due when 
being deprived of such an interest. 

 For the reasons discussed above, an accompany-
ing Order grants the defendants’ motion for summary 
judgment and dismisses the complaint. 

Date: February 10, 1999 /s/ Louis F. Oberdorfer
  UNITED STATES

 DISTRICT JUDGE 
 

 


