
December 10, 2014

Senator Dianne Feinstein, Chairman
Senator Saxby Chambliss, Ranking Member
Senate Select Committee on Intelligence
211 Hart Senate Office Building
Washington, DC 20510    www.intelligence.senate.gov

Subject: American torture resulted, in essential part, from law-breaking in U.S. Office of Special
Counsel (OSC) and U.S. Merit Systems Protection Board (MSPB)

Dear Senators Feinstein and Chambliss,

I have repeatedly, over a period of several years, made whistleblower disclosures to your
Committee about my well-evidenced claims of law-breaking by the Office of Special Counsel
(OSC) and Merit Systems Protection Board (MSPB) and its impact on the regulation of the
management culture in the Central Intelligence Agency (CIA) and other intelligence community
(IC) agencies.  There has been no resolution of my whistleblower disclosures, which are all about
disputed law, there are no disputed facts.  

I contact you again in response to the recently released summary of the Committee’s study of the
Central Intelligence Agency’s Detention and Interrogation Program.  It does not “connect the
dots” between the statutory framework for regulating the management culture in the CIA, the
failures of the OSC and MSPB to fulfill aspects of their statutory duties, and American torture.  

Statutory Framework for regulating the management culture in CIA and other agencies

The Civil Service Reform Act of 1978 (CSRA) was a post-Watergate, post- Church Committee
reform for regulating the management culture in federal agencies, including intelligence
agencies.  It created a complex statutory framework involving multiple independent agencies
implementing complementary functions to regulate the management culture in federal agencies. 
Congress created this complex scheme for two reasons: 

1. Create a more uniform system for almost 300 federal agencies, and 

2. Congress knew better than to trust agencies to self-regulate their management cultures.  

The statutory responsibilities of OSC and MSPB in regulating the management culture in federal
agencies are central to the following fundamental questions about the health of the management
culture in federal agencies, including CIA and other IC agencies:

1. Can agency employees effectively bring forward concerns - do they obtain a timely and
objective resolution?
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2. Are agency employees adequately protected from reprisal and other types of prohibited
personnel practices (PPPs)? 1

3. Is there an objective basis to answer questions 1 and 2?

Because of the decades-long law-breaking in OSC and MSPB, the answer to these three
questions is “no” or “we do not know” in CIA as every other federal agency.  In my opinion,
American torture is unimaginable if OSC and MSPB were complying with their statutory duties
to regulate the management culture in CIA and other involved federal agencies.2 
 
How OSC law-breaking was essential to American Torture

OSC does not have jurisdiction at CIA and other IC agencies to protect their employees from
reprisal and other types of PPPs.  But OSC has jurisdiction at CIA and IC agencies for its several
other functions for regulating aspects of their management culture, particularly its whistleblower
disclosure function per 5 U.S.C. §1213.  This can be verified in comparing OSC’s Prohibited
Personnel Practice (PPP) complaint form, which states OSC does not have jurisdiction at CIA
and IC agencies for this function, with OSC’s Whistleblower Disclosure form, which does not
include CIA or IC agencies with those exempt from OSC’s jurisdiction as a whistleblower
disclosure channel. 3  

Despite this, the Presidential Policy Directive on classified whistleblowing, PPD-19, does not
include OSC as a place where an intelligence agency employee can make a protected disclosure
involving classified information.4 5 If OSC were properly complying with its statutory required

1 PPPs, codified in 5 U.S.C. §2302, are agency violations of one or more of the “merit
system principles,” codified in 5 U.S.C. §2301 as the bedrock values for regulating the
management culture in ALL federal agencies by the CSRA.  

2 MSPB’s adjudicative jurisdiction at CIA is limited in comparison to non-intelligence
agencies, but its “special studies” jurisdiction, per 5 U.S.C. §1204(a)(3), is identical in all federal
agencies. 

3 See https://osc.gov/Pages/Resources-OSCForms.aspx.  See also 5 U.S.C. §§1213(a)(2)
and 2302(b)(8)(B), which explicitly states OSC can receive any protected disclosure, regardless
of whether it is prohibited from other disclosure because of  classification, Presidential Order, or
statute.

4 See PPD-19, Section F(5)(a), “protected disclosure,”
http://fas.org/irp/offdocs/ppd/ppd-19.pdf.  This is an extraordinary absence because OSC is the
only whistleblower channel legally available to CIA employees that has a statutory mandate to
maintain their confidentiality, that is authorized to receive disclosures of the highest
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whistleblower disclosure channel duty, then all federal agency and federal agency contractor
employees involved with CIA’s detention and interrogation program would have known of their
statutory rights to make confidential, classified, whistleblower disclosures to OSC and been able
to do so.  

By law, all the classified disclosures of federal agency employees (and possibly the contractor
employees too) to OSC involving the CIA detention and interrogation program would have been
directly transmitted by OSC to Congressional intelligence committees .... and American torture
would either not have started or have been rapidly stopped.  OSC is still not able or willing to
follow this law, apparently, which is why it is not even listed in PPD-19 as place that CIA and IC
agency employees can make legal and protected whistleblower disclosures involving classified
information. 

How MSPB law-breaking was essential to American Torture

CIA, as other IC agencies, is both exempt from OSC’s jurisdiction as a law enforcement agency
for reprisal and other PPPs and most of MSPB’s jurisdiction as an adjudicatory agency.6  As a
result, CIA, as other IC agencies, has a greater degree of self-regulation for its management
culture than non-IC federal agencies.  Reflecting this, in IC agencies the ultimate statutory
responsibility for the regulation of the IC agency’s management culture - a responsibility that is
the President’s in non-IC agencies - resides with the head of the agency. 7  

classification level, and that transmits all classified disclosures it receives involving foreign
intelligence or counter-intelligence directly to Congressional intelligence committees, see 5
U.S.C. §1213(a)(2), (h), and (j).  

Apparently, in 35 years, no such transmittal from OSC to Congressional intelligence agencies has
occurred.  I question whether OSC has the special equipment or staff with the requisite security
clearances to even receive a classified disclosure.

5 The Committee’s report includes over 50 references to federal agency contractor
employees.  There is strong reason to believe that OSC is unlawfully denying such federal
contractor employees their statutory right to make confidential whistleblower disclosures to it,
including those containing highly classified information, per 5 U.S.C. §1213(g)(1). 

6 See 5 U.S.C. §2302(a)(2)(C)

7 See 5 U.S.C. §2301(C) for this duty, the President’s primary statutory duty to non-IC
agency employees and the heads of IC agencies to their employees, by which the President or IC
agency head “shall...take any....action.....necessary to ensure personnel management is based on
and embodies the merit system principles.” 

If the management culture in CIA and other agencies involved with American torture had
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Regardless, MSPB is still responsible for the essential oversight and feedback role for regulating
the management culture in IC agencies - it has a positive statutory duty to conduct the requisite
“special studies” of OSC and the IC agency to determine and report - to the President and
Congress - whether the IC agency employees can effectively raise concerns and are adequately
protected from reprisal and other types of PPPs.
  
For 35 years now, MSPB has unlawfully failed or refused to conduct any such special studies - of
any agency - enabling the coercive, dysfunctional, management culture in CIA and other
involved agencies that manifested in the national stain of American torture.8  MSPB’s law-
breaking precludes the Director of CIA and the heads of other IC agencies from having the
knowledge or ability to discharge their duties for the regulation of the management culture in
their agency.  

OSC and MSPB deny their responsibility for American Torture, just as CIA does.  

Unlike CIA’s claims denying American torture, there are no disputed facts, OSC and MSPB just
dispute the “plain reading of the language of the statutes” while doing everything they can to
prevent any external review of how they interpret them. 

I have attached suggested questions for the Committee to pose to OSC and MSPB.  Doing so
should get to the bottom of how their failure to comply with their statutory duties for the
regulation of the management culture in CIA and the other agencies involved with American
torture was essential to how American torture - a deep stain on our Nation’s honor - occurred. 

Thank you for whatever attention the Committee considers my perceptions, suggestions, and
their basis in law and fact to warrant. 

Respectfully,
______/s/_____
Joseph Carson, PE
10953 Twin Harbour Drive
Knoxville, TN 37934  jpcarson@tds.net  865-300-5831

“embodied the merit system principles,” then American torture would be impossible.  OSC and
MSPB had essential duties, which they violated, to ensure the Director of CIA was able and
willing to comply with his duties “to take any action necessary” and/or to report to the President
and Congress if the CIA Director failed or refused to do so. 

8 See 5 U.S.C. §1204(a)(3) and all the MSPB “special studies” conducted since 1979,
available at MSPB’s website, www.mspb.gov.  Not once, in 35 years, has MSPB made the
statutory required determination “as to whether the public interest in a civil service free of
prohibited personnel practices (in CIA, or any agency involved with American torture, or any
other federal agency for that matter) is being adequately protected.” 
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Questions for Office of Special Counsel (OSC) 

1. Do attorneys at OSC, including political appointees, have an “attorney-client”
relationship with the Office of Special Counsel that create a conflict, when reasonably
evidenced claims are raised that OSC is not properly interpreting and/or applying any of
its non-discretionary statutory duties to regulate aspects of the management culture in the
federal civil service and/or on behalf of concerned federal agency employees and a
request is made for OSC to request that the Office of Legal Counsel of the Department of
Justice review the statute in question and issue its authoritative opinion? 

2. Do intelligence community (IC) agency employees have the legal right to make classified
whistleblower disclosures to OSC?  If so, why is OSC not listed in PPD-19 as a place
where IC agency employees can make “protected disclosures.”  Are IC agency employees
now in a “catch-22" situation about making classified whistleblower disclosures to OSC
in that they have a legal right to do so, but are not protected from agency reprisal if they
do?

3. If CIA employees, other IC agency employees or other involved federal agency
employees, after 9/11, tried to make classified whistleblower disclosures to OSC about
torture occurring in CIA’s detention and interrogation program, and were not able to
personally meet with an OSC representative to do so, did OSC have the necessary secure
equipment to receive such a disclosure?

4. If CIA employees, other IC agency employees or other involved federal agency
employees, after 9/11, tried to make classified whistleblower disclosures to OSC about
torture occurring in CIA’s detention and interrogation program and could meet personally
meet with an OSC representative to do so, did OSC have staff with the necessary
clearances to receive such a disclosure?

5. If CIA employees, other IC agency employees or other involved federal agency
employees, after 9/11, made a classified whistleblower disclosures to OSC about torture
occurring in CIA’s detention and interrogation program, would their identify be kept
confidential from everyone outside OSC per 5 U.S.C. §1213(h)? 

6. If CIA employees, other IC agency employees or other involved federal agency
employees, after 9/11, made  classified whistleblower disclosures to OSC about torture
occurring in CIA’s detention and interrogation program, would OSC transmit those
disclosures to Congressional intelligence committees per 5 U.S.C. §1213(j)? 

7. Does MSPB have jurisdiction to review, via its special studies function, OSC’s
performance of its duties as a whistleblower disclosure channel, including for CIA
employees, other IC agency employees or other involved federal agency employees, after
9/11, making or trying to make  classified whistleblower disclosures to OSC about torture
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occurring in CIA’s detention and interrogation program? 

8. Has MSPB ever, per its special studies function, reviewed OSC’s performance of its
duties as either a whistleblower disclosure channel or as a law enforcement agency with
jurisdiction to protect non-IC agency employees from reprisal and other types of
prohibited personnel practices?

9. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that agency employees must be able to effectively bring
forward concerns (i.e. make whistleblower disclosures), including classified ones?

10. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that agency employees be adequately protected from
reprisal and other types of prohibited personnel practices (PPPs)? 

11. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that there be an objective basis for the President and/or
agency head to claim that the agency’s employees can effectively bring forward concerns
(i.e. make whistleblower disclosures), including classified ones, and that they are
adequately protected from reprisal and other types of PPPs?

12. Do the definitions of PPPs apply in IC agencies?  If not, why not?  If not, how could it be
ascertained that the agency’s management culture (or personnel management) embodies
the merit system principles?

13. Is the torture and other violations that occurred in connection with CIA’s detention and
interrogation program contrary to the merit system principles?

14. Is OSC adequately staffed and resourced to perform its duties to regulate the management
culture in federal agencies, including IC agencies? If not, how large should OSC be in
order to do so?

6



Questions for Merit Systems Protection Board (MSPB) 

1. Do attorneys at MSPB, including its political appointees, have an “attorney-client”
relationship with MSPB that create a conflict, when reasonably evidenced claims are
raised that MSPB is not properly interpreting and/or applying its non-discretionary
statutory duties to regulate aspects of the management culture in the federal civil service
and/or on behalf of concerned federal agency employees and a request is made for MSPB
to request that the Office of Legal Counsel of the Department of Justice review the statute
in question and issue its authoritative opinion? 

2. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of prohibited personnel practices
(PPPs) is being adequately protected (in intelligence community agencies),” do
intelligence community (IC) agency employees have the legal right to make classified
whistleblower disclosures to OSC?  If so, why is OSC not listed in PPD-19 as a place
where IC agency employees can make “protected disclosures.”  Are IC agency employees
now in a “catch-22" situation about making classified whistleblower disclosures to OSC
in that they have a legal right to do so, but are not protected from agency reprisal if they
do?

3. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of PPPs is being adequately protected
(in IC agencies),” if CIA employees, other IC agency employees or other involved federal
agency employees, after 9/11, tried to make classified whistleblower disclosures to OSC
about torture occurring in CIA’s detention and interrogation program, and were not able
to personally meet with an OSC representative to do so, did OSC have the necessary
secure equipment to receive such a disclosure?

4. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of PPPs is being adequately protected
(in IC agencies),” if CIA employees, other IC agency employees or other involved federal
agency employees, after 9/11, tried to make classified whistleblower disclosures to OSC
about torture occurring in CIA’s detention and interrogation program and could meet
personally meet with an OSC representative to do so, did OSC have staff with the
necessary clearances to receive such a disclosure?

5. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of PPPs is being adequately protected
(in IC agencies),” if CIA employees, other IC agency employees or other involved federal
agency employees, after 9/11, made a classified whistleblower disclosures to OSC about
torture occurring in CIA’s detention and interrogation program, would their identify be
kept confidential from everyone outside OSC per 5 U.S.C. §1213(h)? 
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6. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of PPPs is being adequately protected
(in IC agencies),” if CIA employees, other IC agency employees or other involved federal
agency employees, after 9/11, made  classified whistleblower disclosures to OSC about
torture occurring in CIA’s detention and interrogation program, would OSC transmit
those disclosures to Congressional intelligence committees per 5 U.S.C. §1213(j)? 

7. Based on MSPB’s duty to conduct special studies necessary to determine and report “as
to whether the public interest in a civil service free of PPPs is being adequately protected
(in IC agencies),” does MSPB have jurisdiction to review, via its special studies function,
OSC’s performance of its duties as a whistleblower disclosure channel, including for CIA
employees, other IC agency employees or other involved federal agency employees, after
9/11, making or trying to make  classified whistleblower disclosures to OSC about torture
occurring in CIA’s detention and interrogation program? 

8. Has MSPB ever, per its special studies function, reviewed OSC’s performance of its
duties as either a whistleblower disclosure channel or as a law enforcement agency with
jurisdiction to protect non-IC agency employees from reprisal and other types of
prohibited personnel practices?

9. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that agency employees must be able to effectively bring
forward concerns (i.e. make whistleblower disclosures), including classified ones?

10. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that agency employees be adequately protected from
reprisal and other types of PPPs? 

11. For an agency’s management culture (or personnel management) to embody the merit
system principles, is it necessary that there be an objective basis for the President and/or
agency head to claim that the agency’s employees can effectively bring forward concerns
(i.e. make whistleblower disclosures), including classified ones, and that they are
adequately protected from reprisal and other types of PPPs?

12. Do the definitions of PPPs apply in IC agencies?  If not, why not?  If not, how could it be
ascertained that the agency’s management culture (or personnel management) embodies
the merit system principles?

13. Is the torture and other violations that occurred in connection with CIA’s detention and
interrogation program contrary to the merit system principles?

14. Is MSPB adequately staffed and resourced to perform its duties? If not, how large should
MSPB be in order to do so?
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