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Statement of the Identity of the Amicus Curiae

Amicus Curiae Zena Denise Crenshaw-Logal is a co-founder, Executive
Committee Board Member, and Executive Director of National Judicial
Conduct and Disability Law Project, Inc. (NJCDLP), a nonprofit legal reform
organization headquartered in the Chicago metropolitan area. NJCDLP was
incorporated under the laws for nonprofit corporations of the State of Indiana
in November 2004. This nonprofit was the progression of Crenshaw-Logal's
judicial reform advocacy on a national scale that began in 2002. Prior to her
full time work as a good government and legal reform advocate beginning in
1998, Crenshaw-Logal engaged in a general civil law practice. She is a 1984
graduate of Northwestern University School of Law in Chicago, Illinois which
she attended as an Earl Warren Scholar. Part of Crenshaw-Logal's Jaw school
training Wf!S completed at the University of Notre Dame's London Law Centre
in London, England. She received her Bachelor of Arts degree in English and
Philosophy from the University of Notre Dame, graduating in 1981 as an
Indiana State, National Merit, and Notre Dame Scholar.
Crenshaw-Logal has helped challenge every seriously questionable
aspect of America's legal system. Undoubtedly the most controversial of these
initiatives seeks appropriate, but dramatic expansion of U.S. state and federal
judicial accountability. The overriding goal is to exalt America's judiciary
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while raising the world's consciousness of judicial misconduct; conduct that
sometimes constitutes criminal activity (including intentional rights
violations) and is inadequately checked by U.S. domestic and international
anti-corruption/accountability mechanisms -

an oversight shortfall spread

among all branches of American government that has evolved into a
constitutional and human rights crisis.
As NJCDLP's Executive Director, Crenshaw-Logal is a national
spokesperson on tactics thwarting properly stated standards for regulating
First Amendment activities among lawyers when their criticism of the
judiciary or a judicial officer is involved. In addition to authoring dozens of
online articles, op-eds, and white papers, Crenshaw-Logal is the sole or
primary author of "The Official End of Judicial Accountability Through Federal
Rights Litigation: Ashcroft v. Iqbal", 35 Am. J. Trial Advoc. 125 (Summer
2011); Exploring the Vitality of Stare Decisis in America. Boca Raton: Universal
Publishers, Book 2012; "How To Get Away With Career Murder: The

Unconstitutional Blueprint for Systematically Purging Whistleblowers from U.S.
Law Enforcement" Bepress Selected Works (2016); and "AMERICANS IN
JEOPARDY: When Human Rights Protection Becomes America's Executive,

Legislative, and Judicial Branch Shell Game" Opt IN USA Debut Report (2016).
2
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Statement of Drafting and Financial Support
Pursuant to FRAP 29(5)(A), (B), and (C), Amicus Curiae Zena Denise
Crenshaw-Logal states that no party's counsel authored this brief in whole or
part.

Further, no party's counsel contributed money intended to fund

preparing or submitting the brief.

Amicus Curiae Zena Denise Crenshaw-Logal is a co-founder, Executive
Committee Board Member, and Executive Director of National Judicial
Conduct and Disability Law Project, Inc. (NJCDLP), a nonprofit legal reform
organization headquartered in the Chicago metropolitan area.

NJCDLP is

underwriting the cost of producing and submitting this brief.

Petitioner

Joseph P. Carson as well as other members of the general public have
provided financial contributions to NJCDLP in the past, but not for the specific
purpose of preparing, producing, and/ or submitting this brief.
Ari:ument

I.
The Merit Systems Protection Board (MSPB) determinations at
issue endow the U.S. Office of Special Counsel (OSC) with a
"governmental power" of preemption; a qualified power to preempt
reasonable consideration of Mr. Carson's disclosures (if not others), and
curtail related whistleblower and/or federal reprisal appeals.
Petitioner, Joseph P. Carson, and your Amicus Curiae, Zena Denise
Crenshaw-Logal, attach different significance to the fact that "OSC did not
3
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meaningfully dispute Mr. Carson's allegations were 'nonfrivolous,' rather the
sole material dispute was whether Mr. Carson alleged a personnel action."

See, Petnr's Brf, p 3. Carson submits that in so limiting its contentions before
the Merit Systems Protection Board (MSPB), the Office of Special Counsel
(OSC) made the existence or lack of a personnel action within the meaning of
Title 5 U.S.C. §§1214(a)(3), 1221(e)(l) and 2302(a)(2)(A) the gravamen of

Carson v. Office of Special Counsel, Individual Right of Action (IRA) appeal
numbers AT-1221-14-0620-W-1 and AT-1221-15-0092-W-l, respectively
consolidated before this Court as appeal numbers 2015-3135 and 2015-3211.

See, Petnr's Brf In contrast, Amicus Curiae Crenshaw-Logal contends that the
tactic aligns with an

untoward OSC/MSPB tag-team approach (a la

Wrestlemania) to depriving all U.S. federal employees of official insights on
whether the IRAs at issue involve one or more disclosures described under
Title 5 U.S.C. § 2302(b)(8). The pattern of this dark sport is as follows:
DSC simply disregards 1 Mr. Carson's attempted disclosure of its

own unlawfulness (See, Carson v. Office of Special Counsel, IRA
#AT-1221-14-0620-W-1) as well as that of the Department of

1

It is colloquial, but descriptive and apparently accurate to say that the OSC

"blew off' Carson's referenced disclosures.
4
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Energy (DOE) and the MSPB (See, Carson v. Office of Special

Counsel, #AT-1221-15-0092-W-1); OSC closes its cursory
consideration of Carson's related whistleblower and federal
reprisal appeals; in both IRAs culminating with this appeal, the
OSC contends there was no personnel action attendant to its
disregard of Carson within the meaning of Title 5 U.S.C.
§§1214(a)(3), 1221(e)(l) and 2302(a)(2)(A); the MSPB agrees in

Carson v. Office of Special Counsel, IRA number AT-1221-14-0620W-1 despite having more than adequate flexibility to vindicate
Congress' clear intent with regard to such matters by ruling
otherwise.
Voila, "once the (MSPB) found that (Mr. Carson) had failed to raise a
nonfrivolous allegation that OSC took or failed to take a personnel action
against him, (it) was not required to address whether (Carson) had a
reasonable belief that OSC was violating the law." See, Appdx at p 8. And as
par for the proverbial course, the MSPB dismissed Carson v. Office of Special

Counsel, IRA number AT-1221-15-0092-W-1 and accordingly quashed

5
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consideration of the wrongdoing Carson prescribed to it and the DOE based
on "adjudicatory efficiency". See, Appdx at p 17.
Although modified post-appeal on other grounds, the 1988 case of

National Federation of Federal Employees v. United States includes this helpful
discussion:
To the extent that the congressional plaintiffs assert the
rights of federal employees, their standing is suspect.
Without question, members of Congress enjoy no privilege in
federal court to defend the rights of third parties. See Warth,
422 U.S. at 499 (plaintiff must seek vindication of own
rights, not those of third parties); Harrington v. Bush, 180 U.S.
App. D.C. 45, 553 F.2d 190, 204 (D.C. Cir. 1977) (no special
standards for congressional standing). Under narrowly
prescribed circumstances, however, congressional plaintiffs
are welcome in federal court to reverse a diminution in
influence resulting from Executive action. See Goldwater v. Carter,
199 U.S. App. D.C. 115, 617 F.2d 697, 702 (D.C. Cir. 1979).
To be cognizable for standing purposes, the
alleged
diminution
in
congressional influence
must
amount
to
a disenfranchisement, a complete
nullification or withdrawal of a voting opportunity; and the
plaintiff must point to an objective standard in the
Constitution, statutes or congressional house rules, by
(citing
which disenfranchisement can be shown. Id.
Harrington, 553 F.2d at 212).
In contrast, 'a diminution in a legislator's effectiveness,
subjectively judged by him or her, resulting from Executive
action withholding information or failing to obey a statute
enacted through the legislator's vote, where the plaintiff6
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legislator still has power to act through the legislative
process to remedy the alleged abuses,' id., does not amount to
an injury-in-fact sufficient to confer standing.

National Federation of Federal Employees (NFFE) v. United States,
688 F. Supp. 671 at 679 (1988 U.S. Dist. Ct., Dist. of Col.).
(emphasis added).
Appellant's brief should overwhelm any reader with the sense that an OSC
deemed entitled to "blow off' disclosures within its purview, as long as a
classic personnel action (i.e., a personnel action within the meaning of Title 5
U.S.C. §2302(a)(2)(A)(i)-(xi)) does not ensue, is a mutation fairly considered a
new OSC -

the old agency having been completely nullified.2 Should we be

more conservative and fathom the current OSC intact, but having a qualified
option to disregard people with impunity (i.e., it must avoid precipitating one
or more personnel actions within the meaning of Title 5 U.S.C.
§2302(a)(2)(A)(i)-(xi) to thwart viable IRAs), the result is still an OSC
empowered to disenfranchise on an ad hoc basis, and having disenfranchised
Mr. Carson.3

This new OSC would be a much more effective agent of lawbreakers than
anyone inclined to expose them.
3 There is also a prospect that Mr. Carson has been subjected to the distinct
pattern of U.S. legal system abuse dubbed "The Third Degree" (TTD). Learn
more about TTD at htt.p://www.thethirddegree.net

2
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The NFFE case suggests that OSC's purported option to disregard Mr.
Carson is an actionable chill if not a disenfranchisement of his federal rights.

NFFE addresses First Amendment considerations, but its reasoning extends
to Carson's due process concerns:
(T)he allegation of chilling effect is not per se an insufficient
basis for standing. More precisely, the question is whether the
chill felt by plaintiffs is wholly subjective in which case they
have failed to establish an injury-in-fact that the Court is
empowered to redress. See Laird v. Tatum, 408 U.S. 1, 13-14, 33 L.
Ed. 2d 154, 92 S. Ct. 2318 (1972) ('allegations of subjective chill
are not an adequate substitute for a claim of specific present
objective harm or a threat of specific future harm'); United
Presbyterian Church in the U.S.A. v. Reagan, 238 U.S. App. D.C.
229, 738 F.2d 1375, 1378-79 (D.C. Cir. 1984) (rejecting
standing of group fearing surveillance of its activities under
particular Executive Order and anticipating consequent chill
of
free
speech). Objectivity is lent to the anticipated
infringement of First Amendment rights when:
the challenged exercise of governmental power [is]
regulatory, proscriptive, or compulsory in nature, and the
complainant [is] either presently or prospectively
subject to the regulations, proscriptions, or compulsions
that he [is] challenging.

Laird, 408 U.S. at 11. The source of the plaintiffs' fear must be
more than their 'knowledge that a governmental agency [is]
engaged in certain activities or .. . that, armed with the fruits of
those activities, the agency might in the future take some
other and additional action detrimental to that individual.' Id.
(emphasis in original).
Id. at 681.
8
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MSPB endowed the OSC with a "governmental power" of preemption; a
qualified power to preempt reasonable consideration of Mr. Carson's
disclosures (if not others), and curtail related whistleblower and/or federal
reprisal appeals.

II.
Through apparent judicial activism suborned by the OSC, the MSPB
honed an ominous gap in federal whistleblower and merit system
protection to Mr. Carson's immediate detriment.
Notwithstanding the MSPB's contrary indications, this appeal is far from
an unavoidable part of Mr. Carson's quest for justice, supposedly triggered by

Stoyanov v. Department of the Navy, 474 F. 3d 1377 at 1381 (2007 Fed. Cir.).
("(T)he allegedly improper personnel practice must be taken or proposed to be
taken against the person bringing the IRA appeal.''). While it never specifically
identifies the concept, Stoyanov prescribes when an IRA appellant has
standing or is entitled to prosecute his or her appeal.

See, Stoyanov v.

Department of the NaVlJ, 474 F. 3d 1377 (2007 Fed. Cir.). Surely the MSPB
discerned

Mr.

Carson's

standing,

the quasi-judicial

agency having

acknowledged in 1997 'that, [c]onsistent with the Whistleblower Protection
Act's remedial purpose, the provision adding 'any other significant change in

9
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duties, responsibilities, or working conditions' to listed personnel actions
should be interpreted broadly' and that, in fact, '(t)his personnel action is
intended to include any harassment or discrimination that could have a
chilling effect on whistleblowing or otherwise undermine the merit system
and should be determined on a case-by-case basis.' See, Shivaee v. Department

of the Navtj, 74 M.S.P.R. 383, if 9 (1997), quoting 140 Cong. Rec. Hll at 421
(daily ed. Oct 7, 1994) (statement of Rep. McCloskey). How could it not cover
the unpredictable preemption of disclosures4 from consideration by the OSC
such as those Mr. Carson proffered? How could there not be equal protection
implications if only he or less than all people are thereby exempted?
In 1952, the U.S. Supreme Court explained that ...
(t)he first section of the first article (of our U.S. Constitution) says
that 'All legislative Powers herein granted shall be vested in a
Congress of the United States ....' After granting many powers to
In 2005, the MSPB determined that an "appellant disclosed that (an)
agency had made a substantive change in the conditions of employment
without affording (a) union its right to notice of those changes and reasonable
time to present its views and recommendations regarding those changes."
Vincent Devera, Jr., V. Smithsonian Institution, 100 M.S.P.R. 653 at 658-659
(2005 MSPB). The change was merely "in the starting and quitting times of
bargaining unit employees". Id. at 658. Surely the executive branch
transformation of the OSC at hand, i.e., the agency's change from an actual to
only a potential route of federal employee disclosures, courtesy of the
OSC/MSPB machinations at issue ... surely that is a much more substantial
change of workforce regulation, and one to which the U.S. Congress, not
to mention all of America should be privy.
4
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the Congress, Article I goes on to provide that Congress may
'make all Laws which shall be necessary and proper for carrying
into Execution the foregoing Powers, and all other Powers vested
by this Constitution in the Government of the United States, or in
any Department or Officer thereof.'

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 at 587-588
(U.S.1952)
Yet through apparent judicial activism suborned by the OSC, the MSPB honed
an ominous gap in federal whistleblower and merit system protection. Again,
it endowed the OSC with a governmental power of preemption; a qualified
power to preempt reasonable consideration of Mr. Carson's disclosures (if not
others), and curtail related whistleblower and/ or federal reprisal appeals.
Too many critical interests slip through that crack for its emergence to result
from mere error. Mr. Carson's IRAs were lost along with official insights on
whether they involved disclosures described under Title 5 U.S.C. § 2302(b)(8).

III. At least with regard to the IRAs at issue, the MSPB is unduly
deferential to the OSC and hamstrung by the conflict inherent in
addressing the propriety or impropriety of its own actions.
The MSPB has jurisdiction over an IRA appeal if the appellant makes
non-frivolous allegations that, if proven, could show that: (1) he
engaged

in whistleblowing activity by making a protected disclosure; and

(2) the disclosure was a contributing factor in the agency's decision to
11
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See, Yunus v. Department of

Veterans Affairs, 242 F.3d 1367 at 1371 (Fed. Cir. 2001) and Rusin v.
Department of the Treasunj, 92 M.S.P.R. 298, if 12 (2002). A protected
disclosure is a disclosure of information that the proponent reasonably
believes evidences a violation of law,

rule,

or regulation,

gross

mismanagement, gross waste of funds, an abuse of authority, or a
substantial and specific danger to public health and safety.

See,

Grubb v. Department of the Interior, 96 M.S.P.R. 377, if 11 (2004);
DiGiorgio v. Department of the Navtj, 84 M.S.P.R. 6, 1f 11 (1999). The proper
test for assessing whether a protected disclosure occurred is an objective
one: could a disinterested observer with knowledge of the essential facts
known to and readily ascertainable by the employee reasonably conclude
that the actions of the government evidence one of the categories of
wrongdoing identified in 5 U.S.C. § 2302(b)(8)(A). See, Lachance v. White, 174
F.3d 1378, 1381 (Fed. Cir. 1999).
If only the MSPB were disinterested or impartial about testing the

reasonableness of Mr. Carson's disclosures of the DOE's, OSC's, and its own
alleged unlawfulness.

Instead, it is unduly deferential to the OSC and

hamstrung by the conflict inherent in addressing the propriety or impropriety
12
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of its own actions. This quasi-judicial bias destined Mr. Carson for the appeal
at hand, not the feigned elusiveness of his standing before the MSPB. The
corresponding circuitousness in the OSC's and the MSPB's treatment of his
claims is unwarranted, unconscionable, debilitating, and directly impacts Mr.
Carson while depriving the benefit of his advocacy to anyone and everyone
potentially benefitted by or otherwise interested in his disclosures.

Conclusion
For the foregoing reasons, Amicus Curiae, Zena Denise Crenshaw-Logal,
prays for reversal of the Merit Systems Protection Board in Carson v. Office of

Special Counsel, Individual Right of Action (IRA) appeal numbers AT-1221-140620-W-1 as well as AT-1221-15-0092-W-1.
Respectfully Submitted,

e a Denise Crenshaw-Logal,

micus Curiae Pro Se
7519 W. 77th Avenue
Crown Point, IN 46307
c/o 219.865.6774 Ext. 1
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