UNITED STATES OF AMERICA
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APPELLANT’S REFILED APPEAL, PER INITIAL DECISION OF JULY 2, 2019, AND
REQUEST THAT APPEAL BE ASSIGNED TO AN ADMINISTRATION LAW JUDGE,
PER 5 CFR §1201.13
Appellant is now pro se. The Appellant has access to the Board’s e-filing system and can be
served via it. He is using postal mail to refile this appeal, based on the wording of the last
sentence of the Initial Decision of July 2, 2019. He will copy - not serve - the agency’s
representative of record with this refiled appeal as a courtesy, based on his understanding of the
July 2, 2019 Initial Decision.
Appellant respectfully submits this timely IRA appeal per the Initial Decision of July 2, 2019.
The Office of Special Counsel (OSC) has NOT completed its additional investigation or notified
the appellant that it would undertake no further investigation.
It is appellant’s understanding that the legal doctrines of res judicata and/or collateral estoppel
require this appeal be assigned to an Administrative Law Judge, per 5 CFR §1210.13, even
though he is not a Board employee. This is because of controlling Board precedent in its Order
of December 23, 2014 in Carson v. MSPB, docket no. AT-1221-14-0637-W-1. In this Order, the
Board stated:

1

“This case is before the Board by petition for review of the initial decision of the
administrative law judge, which dismissed the appellant’s individual right of action
appeal for lack of jurisdiction. The three Board members have recused themselves from
considering this matter.”
The appeal was assigned to an Administrative Law Judge, even though the appellant was not a
Board employee, because the IRA appeal involved his whistleblower disclosure against MSPB,
that it was violating 5 U.S.C. §1204(a)(3) as it had failed or refused, since its creation, to “report
to the President and to the Congress as to whether the public interest in a civil service free of
prohibited personnel practices is being adequately protected.”
That identical whistleblower disclosure is part of this IRA appeal, see pages 14-15 of appellant’s
September 11, 2018 whistleblower disclosure to his supervision, included with his OSC
complaint of December 6, 2018 that is the basis of this IRA appeal.
The Administrative Law Judge’s initial decision of November 6, 2014 states on page 2 that 5
U.S.C. §1204(a)(3) was the involved law. The initial decision did not rule on appellant’s
“reasonable belief” in his whistleblower disclosure and neither did the Board’s Order of
December 23, 2014 - instead, the Board, consistent with its regulation at 5 CFR §1210.13,
consistent with the case being assigned to an ALJ, recused itself from reviewing his initial
decision, because it involved a whistleblower disclosure against the Board itself - that it was
violating its statutory duty at 5 U.S.C. §1204(a)(3) to the President and the Congress in failing or
refusing, at that point for 35 years, to “report to the President and to the Congress as to whether
the public interest in a civil service free of prohibited personnel practices is being adequately
protected.”
Given this controlling Board precedent, the Appellant respectfully requests the appeal be
assigned to an ALJ, per 5 U.S.C. §1201.13, even though he is not a Board employee.
The Appellant has included the initial decision and Final Board Order in Carson v. MSPB,
docket no. AT-1221-14-0637-W-1.
Respectfully,
_____________/s/_____________
Joseph Carson, PE, Pro Se
10953 Twin Harbour Drive
Knoxville, TN 37934
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