DAN MEYER, PARTNER (admitted in DC)
E-MAIL: dmeyer@fedattorney.com

March 25, 2019

VIA ELECTRONIC MAIL [202.653.0015] & FACSIMILE [sshilling@osc.gov]
The Honorable Henry Kerner, Special Counsel
U.S. Office of Special Counsel
1730 M Street – Suite 300
Washington, D.C. 20036-4505
VIA:

Sheri Shilling, Attorney
Retaliation and Disclosure Unit
U.S. Office of Special Counsel
1730 M Street – Suite 218
Washington, D.C. 20036-4505

RE: Joseph P. Carson, December 19, 2018 OSC 13-Day Letter i.c.o. PPP Complaint MA-19-1256
— Reply
Dear Special Counsel Kerner:
Tully Rinckey PLLC has been retained by Mr. Joseph P. Carson, P.E., to respond to the 13Day Letter issued by your office on December 19, 2018. TAB A. We thank you and your staff for
the extensions granted in order for Mr. Carson to retain counsel and for counsel to reacquaint
himself with the matters at hand in your 13-Day Letter. TAB B. Joe Carson is no stranger to the
OSC/MSPB process; his disclosures have been legendary and important in warning of the real
dangers Federal mismanagement poses to the health and safety of our nuclear energy and laboratory
works, as well as the health and safety of the Republic, in general. TAB C, Oak Ridge
Environmental Peace Alliance, Conversation With a Whistleblower (2017).
As a consequence of your review of this response, we ask the Special Counsel himself to
request Attorney General opinion letters on the matters raised in Mr. Carson’s prohibited personnel
practices complaint, and—confident in the AG’s response if it is according to the law—we ask the
Special Counsel inform DOE Secretary Rick Perry that DOE’s continued ignoring of Mr. Carson’s
whistleblower disclosure is an “any other significant change in (his) working conditions” (not job
duties) given new law regarding Federal supervisor performance standards. The core facts requiring
this proactive step by the Special Counsel are detailed in the attached declaration and accompanying
chronology. TAB D, Declaration of Joseph P. Carson (March 24, 2019) with Reprisal Chronology to
accompany personal declaration in OSC No. MA-19-1256, Joseph P. Carson, PE, appended.

A SERVICE DISABLED VETERAN OWNED SMALL BUSINESS

Fundamental to Mr. Carson’s position is that the failure of OSC and MSPB to properly execute the
laws passed by the Congress has led to a culture of nondisclosure in which Federal dysfunction is
created when working conditions of Federal employees are changed because of and when laws are
not enforced. For commentary of the effects of this dysfunction, see TAB DA, press quotations by
Mr. Justice Alito, dissent by Judge Sheldon Plager, hearing statements by Chair Grundmann and
Special Counsel Lerner, and MSPB’s pivotal report of 2011, Blowing the Whistle: Barriers to Federal
Employees Making Disclosures.
Introduction. In his prohibited personnel practice complaint of December 6, 2018, our
client stated that he blew the whistle (made protected disclosures) in a memorandum sent to his
branch director, division director, office manager, the Assistant Secretary for Environmental
Management, and the Secretary of Energy. He informed OSC that in his September 11, 2018
memorandum to his chain of command, he stated OSC and the Merit Systems Protection Board
(MSPB) are currently violating several laws. Mr. Carson alleges that OSC's and MSPB's violations
have precluded the Secretary of Energy from complying with his duty to prevent prohibited
personnel practices. See TAB DB, opening with Charlie Clark’s Government Executive piece on Mr.
Carson, following with a 2013 survey of safety literature within the DOE, and concluding with Mr.
Carson’s disclosure to DOE and the subsequent complaint to OSC.
Mr. Carson alleges in his DOE disclosure that agency attorneys colluded to engage in
reprisal against him from 1999 to 2003 following his prevailing in whistleblower reprisal litigation at
the Merit Systems Protection Board (MSPB) subsequent to his initial disclosures regarding
wrongdoing with respect to safety practices at Oak Ridge, Tennessee. The Special Counsel, in his
13-Day Letter issued on December 19, 2018, then made no findings on elements one, two and
four of the 4-Part reprisal test established by the Congress through title 5, Section 2302(b) and its
associated case law, binding and persuasive. Should the issue regarding the definition of adverse
action raised by the Special Counsel in the 13-Day Letter be resolved, we also maintain that OSC is
obligated to make findings regarding the unaddressed thee elements. See TAB DC, beginning
with the “working conditions” analysis and ending with an opinion letter on the requirements of title
5, Section 2014(a)(3); 1214 (3); and 2302(c), both completed by previous counsels to Mr. Carson.
Definition of Adverse Action. The issue to be resolved immediately before us regards Mr.
Carson’s allegation that DOE has significantly changed his working conditions by failing to take any
action regarding his whistleblower disclosure. OSC has stated that it does not believe it could
demonstrate a violation of 2302(b)(8) in Mr. Carson’ case. The Special Counsel further and
wrongfully maintains that while Mr. Carson has asserted that DOE “standing by and not
responding” to his whistleblower disclosure constitutes a significant change in duties, it does not
believe that DOE's failure to respond could be considered a personnel action because it has not
resulted in any change to his job duties.
The language emboldened above is the exact language typed into the 13-Day Letter. It
proposes to close this matter by addressing only one third of the applicable statutory language:
(xii) any other significant change in duties, responsibilities, or working conditions;
5 U.S.C. 2302(a)(2)(A)[Emphasis supplied.].
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This reading is reinforced and supported by the legislative record of the 1994 amendments
to the Whistleblower Protection Act of 1989. See TAB D, Declaration of Joseph P. Carson (March
25, 2019) at TAB DA, Petition for Writ of Certiorari to the United States Supreme Court (Apr. 12,
2018) at 8. This reading is reinforced by Supreme Court findings in the context of employment
discrimination law, which was the model from which title 5 was enacted:
In the present context that means that the employer’s actions must be harmful to the
point that they could well dissuade a reasonable worker from making or supporting a
charge of discrimination.
Burlington Northern and Santa Fe Railway Co. v. White, 126 S.Ct. 2405 (2006); see also Shivaee v. Dept. of
Navy, 74 M.S.P.R. 383, 388 (1997). So the analysis required now is two staged, asking:
(1) Whether the statutory language is conjunctive or disjunction?
And if it is disjunctive:
(2) What standard enables the statutory language that is disjunctive?
That standard for OSC is provided by the United States Supreme Court and the U.S. Merit
Systems Protection Board in Burlington Northern and Shivaee. It may well be that Mr. Carson’s positon
description and “job duties” have not changed. And were the Congress, in its lawful and proper role
of establishing the standards by which the Special Counsel makes decisions, have inserted “and”
instead of “or” in Section 2303(a)(2)(A), there could be a statutory construction-based argument that
“duties”, “responsibilities” and “working conditions” is an element in conjunction not a series of
sub-elements in disjunction. Under such a hypothetical—and in this case, fictitious—argument, a
wily-DOE supervisor or manager could use such Congressional language to poke at a whistleblower
and evade violation by not changing job duties.
But the Congress, in its Constitutionally-recognized role as the embodiment of the
sovereignty held by the American people, did not pen “and”, it statutorily stated “or”. Each subelement then stands independent under title 5, Section 2302(a)(2)(A)(xii). One may be reprised
against by a significant change in (1) duties, or (2) responsibilities, or (3) working conditions.
Ergo, the Office of Special Counsel, by only analyzing “duties” in the 13-Day Letter, has not
completed its statutorily-required tasking. This entire proceeding is, indeed, extremely existential.
OSC, in its preliminary finding dated December 19, 2018, has engaged in the very activity Mr.
Carson disclosed to OSC last September, and after doing so, OSC denied the efficacy of not the
disclosure (which it has not ruled on for good reason, as it has a conflict of interest), but on the
adverse action alleged to have followed said disclosure. There is efficacy in such an approach, even
if it is not quite what Congress intended.1
1

The conflict is very real, and require the Special Counsel to forward conflict-noting or conflict-triggering portions of
Mr. Carson’s complaint to the Inspector General of the National Science Foundation under the memorandum
agreement between the former Special Counsel and that Inspector General for the vetting of conflicted issues. The
attorneys at OSC and MSPB cannot be allowed to put on their legal ethics hats and conclude that their duty is to their
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It is important to keep the focus on working conditions, and how important they are to the
success of a Federal employee. Mr Carson first came to the undersigned counsel for representation
in 2003, just before I was tapped to be the first Director of Civilian Reprisal Investigations for
WHOM. As I was already interviewing with the Office of the Inspector General of the Department
of Defense, I had to decline. But his working conditions argument, even then, struck a chord with
me. It is slightly off professionally for counsel to step into the facts. But as someone who—as a
service member and a civilian appropriated fund employee (under title 5 and title 50)—has been
reprised against, I can state personally and directly that the change in working conditions is the most
invasive tool a wily supervisor and manager can use against a source or whistleblower.
On battleship IOWA (BB-61), now thirty years ago, I was deposed thirteen times in the
aftermath of the explosion, which was the largest peace time casualty incident in the U.S. Navy since
the Second World War. The death of my 47 shipmates constituted the highest unit fatality rate of
any event between World War Two and the present wars in Southwest Asia. Every sailor and officer,
unrestricted or restricted line, came away from that morning with some level of PTSD. For me,
however, it was the change in working conditions after my interview with the FBI that hit me the
hardest. I was isolated and shunned after the testimony was given to the command’s Legal Officer.
For over a year, I had to sit by myself at the wardroom table and eat alone, even while deployed.
The silence was deafening.
It was from that incident, that I gained my excellent “resilience”, as former Assistant
Inspector General for Administrative Investigations (DODIG) Donald Horstmann used to label my
workaday routine. Working for three excellent seniors, my work at the DODIG eventually required
me—acting on my senior’s request—to forward to the Senate Select Committee on Intelligence
(SSCI), the Senate Armed Services Committee (SASC), and the Senate Judiciary Committee (SJC),
the report of classified information spillage by the CIA with respect to the movie Zero Dark Thirty.
Again, working conditions changed dramatically between February 2013 and January 2015 after it
was known I took the report to the Hill. Moving to the Intelligence Community, I again found
myself making disclosures pursuant to Executive Order 12674 which increased tension, changed
conditions in the workplace, and then set the stage for my removal. Three times in my Federal
service, I have witnessed a change in my working conditions after I complied with a federal duty and
requirement to report corruption under Executive Order 12674, Ethical Principles for Government
Officers and Employees, or its antecedents. I never received aid from an IG or OSC in the aftermath of
these incidents; the relief has come from colleagues, United States Senators and their staff, or the
private sector. The institutional actors who were supposed to show up were famous no-shows on
the court.
The Disclosure. We know that OSC and MSPB are, by the statutory duties assigned them,
an essential part of the corruption-fighting “immune system” of every Federal agency. So if OSC
client, their employing agency, and that they can best discharge that duty to doing whatever they can to prevent any
objective resolution of Mr. Carson’s disclosures, because such a finding could find their client in the wrong. An agency
attorney is responsible for the implementation of specific laws – such an attorney is neither a counsel, advocate, nor
public citizen – they are an active executive – a doer – of specific statutory duties.
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and MSPB are not properly performing their functions, the symptoms that manifest agency specific
corruption/dysfunction could be quite different in different agencies/federal workplaces, but all
agency corruption would have a common causal factor. All dysfunction radiates from the corrupted
core, or as a Chinese sage once stated, “the fish does rot from the head.” The challenge Mr. Carson
makes to the Special Counsel and the struggling Board is direct: by not addressing this issue head on,
they are proving they are indeed the issue.
Both Associate Justice Alito and veteran Federal Circuit Judge Plager have commented or
opined on this challenge. When the judiciary is so confused, or notes how confusing the law is for
their peers, it is time to find the interpretation and application of civil service law to be so arbitrary
as to require the AG to issue relevant opinions, so Congress can therefore react to the confusion,
demand more data, and change the law to clarify its intent, as the embodied representative of
American sovereignty, in various scenarios.
Given how confusing and convoluted interpreting and applying civil service law can be, one
would expect a large number of Attorney General opinions on the topic, particularly given the
President’s duty to “take any action necessary,” and heads of agencies duty to “prevent PPPs” and
“complying with and enforcing applicable civil service laws, rules, and regulations and other aspects
of personnel management”. Unfortunately, there are very few opinions and the few that exist are
dated to that period, nearly a half-century ago and shortly after implementation of the Civil Service
Reform Act of 1978, when the current Washington leadership came of age. After that moment of
clarity, the Washington bar retreated as, in the ensuing decades, the middle-level and senior
leadership in the Executive branch looked to tactics and strategies to minimize the effect of
Congressionally-mandated whistleblower protections.
Do not lose sight of this observation: while our client’s initial disclosure was not to the
Congress, the role title 5 plays in moving information lawfully out of the Executive branch and to
the Congress impacts whistleblowing at all levels, including Joe’s. Under former Special Counsel
Carolyn Lerner’s model, all whistleblowers become chess pieces, in the end, as middle and senior
levels Executive branch leaders decide, day-by-day and hour-by-hour, how they will keep the
Congress, and thereby the People, ignorant of the information needed to exercise sovereignty under
Mr. Madison’s plan for the federal Constitution.
The Mischief to Be Corrected. It is important to understand that while a complete review
of Mr. Carson’s reprisal complaint is the primary goal of this response, Mr. Carson’s filing, if
properly analyzed, will trigger self-awareness on the part of OSC and MSPB, leading to changes in
the execution of existing legal ethics rules for agency attorneys. When I was the liaison with the
White House for the Intelligence Community on President Obama’s National Action Plan process
in 2014, 2015, and 2016, I asked the White House staff to consider an Executive Branch-wide effort
to define the roles of various institutional actors in the Federal whistleblowing process. One of
these institutional actors is “the agency attorney”. When they are faced with agency employee claims
of PPPs or EEO violations, or are tasked to evaluate whistleblower disclosures, the agency attorney
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currently approaches his or her work as “I am my client’s hired gun”. They are currently not
executing the law; they are advocating for their agency.2
The proper functioning of the law Mr. Carson seeks assigns a role to the agency attorney
acting as a quasi-prosecutor, for whom inquisitorial “justice” is the objective. It is clear that the
current system, with the agency attorney interpreting a law it enforces, or authority it has been
assigned, so that the agency never enforces the law or exerts that authority, is wrong. But OSC
attorneys, up to Special Counsel, are seen by our client as defending OSC’s institutional interests.
To defend the institution, the law is read to trump any duty to ensure the agency is “faithfully
executing the laws” under its authority. For instance, and according to my client’s research, OSC has
no record of ever filing a complaint against OPM with MSPB per 5 U.S.C. § 1212(a)(4). Apparently
the same research indicates OSC has no protocol or process for even reviewing OPM rules and
regulations, this being odd in the extreme, as coordination of regulations between Federal agencies is
common-place. When OPM issued rules in early 2000’s for preferential hiring that unlawfully
discriminated against veterans, OSC stood mute. Because OSC did nothing for many years, it took
American veterans, using their own private resources, filing cases at MSPB, to get OPM’s rules
corrected. Indeed, OSC very rarely uses its investigative powers of subpoena, depositions or written
interrogatories as permitted by 5 U.S.C. § 1212(b)(2).
Conclusion. If OSC fails or refuses to perform aspects of its non-discretionary statutory
duties to protect Mr. Carson from reprisal, that act, in and of itself, is a significant change in Mr.
Carson’s “working conditions,” if, as it can be defined under title 5, working conditions is defined to
be anything that would dissuade a reasonable co-worker from making a protected disclosure or
engaging in a protected activity. Congress made the system so that OSC, not the employee’s agency,
has singular the statutory authority to protect Federal employees from reprisal and other types of
PPPs. It made the system so that MSPB, not OSC nor the agency, has singular responsibilities to
determine whether OSC and the agencies are adequately performing their respective responsibilities
to protect agency employees from PPPs. This too is an on-going challenge – and one the current
Board, and past ones, have failed to live up to.
Special Counsel Kerner, just think what would happen if MPSB were to find, that OSC—by
failing or refusing to comply with its non-discretionary statutory duties to protect Federal employees
from reprisal—could create “any significant change in their working conditions,” because of its
potential impact on reasonable federal agency employees? Think of the hundreds if not thousands
of Federal employees OSC has disserved over the decades who could then possibly seek correction
of their plight after being a bona fide whistleblower. Even if they then went through MSPB with an
IRA, and lost, they could claim that OSC’s failure to protect them as required prejudiced their cases
at MSPB. The undersigned thinks they could be correct.

This is not a new phenomenon. In the matter of Mr. John R. Crane and the issues surrounding the movie Zero Dark
Thirty, one aspect of the Office of Special Counsel’s role in the matter was analyzed and changes made to the processing
of Mr. Crane’s disclosure. The other, to this counsel’s belief and information, was not.
2
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Thank you for assistance to this matter. My client requests the change in his working
conditions be deemed an adverse action, and the remaining analysis of his reprisal complaint be
completed. You may reach me at (202) 375.2222 and/or dmeyer@fedattorney.com.
Sincerely,

Dan Meyer, Esquire
Enclosures: a/s
Cc: Mr. Joseph P. Carson, PE
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TAB A
Power of Attorney

DocuSign Envelope ID: 6E46177A-D7A8-4080-B3A6-CD5F993C43CF

POWER OF ATTORNEY

I,
Joseph Carson
______________________________________
10953 Twin Harbor Drive
_____________________________________
Knoxville, TN 37934
______________________________________
865-300-5831
______________________________________

hereby designate the law firm of TULLY RINCKEY, PLLC to serve as my attorneys in all matters
relating to and/or arising out of my employment by the federal government of the United States
of America. I authorize all branches, agencies, appointees, officials, and employees of the
federal government of the United States of America, as well as of the governments of any State,
County, or Municipality in the United States, to fully communicate with and release to my herein
designated attorneys any and all information related to me and my employment by the federal
government as deemed necessary, as a waiver of my rights under the Privacy Act, 5 U.S.C. §
552a. This Power of Attorney will remain in effect until withdrawn by me and/or my designated
attorneys.

January 13, 2019
Date: ___________

____________________________
Signature

TAB B
Special Counsel’s 13‐Day Letter

U.S. OFFICE OF SPECIAL COUNSEL
1730 M Sired, N. W., Suile 218
Washington, D.C. 20036-4505
202-804-7000

December 19, 2018

BY ELECTRONIC MAIL
Mr. Joseph Carson
1093 Twin Harbor Drive
Knoxville, TN 37934
jpcarson@tds.net
Subject:

Final Determination on DI-19-1112
Preliminary Determination on MA-19-1256

Dear Mr. Carson:
The U.S. Office of Special Counsel (OSC) has completed its review of the information
you provided regarding your disclosure (DI-19-1112) and prohibited personnel practice
complaint (MA-19-1256). OSC has made a final decision to close your disclosure file. We have
made a preliminary determination to close your prohibited personnel practice file, but we are
delaying our final decision for 13 calendar days so that you may submit a written response.
You are an engineer at the Department of Energy (DOE) in Oak Ridge, Tennessee. In
your disclosure to OSC, you allege that DOE Order 140.1 "[nterface with the Defense Nuclear
Facilities Safety Board" violates the Atomic Energy Act, 5 U.S.C. § 2286a, by attempting to
diminish the Defense Nuclear Facilities Safety Board's (DNFSB) ability to perform its
obligations under the statute. On September 17, 2018, the chairman of the DNFSB sent a letter
to the Secretary of Energy detailing the DNFSB's concerns regarding DOE Order 1401.1. You
are not sure whether or not DOE has responded to DNFSB's letter and you suggested to OSC
that ifwe needed additional infonnation it would be best to reach out to DNFSB's general
counsel.
In your prohibited personnel practice complaint, you allege that on September 11, 2018,
you made a whistleblower disclosure in a memorandum that you sent to your branch director,
division director, office manager, the Assistant Secretary for Environmental Management, and
the Secretary of Energy. You informed OSC that in the memorandum you stated that OSC and
the Merit Systems Protected Board (MSPB) are violating several laws. You allege that OSC's
and MSPB's violations have precluded the Secretary of Energy from complying with his duty to
prevent prohibited personnel practices. You allege that in your September 11, 2018
memorandum you also stated that DOE attorneys colluded to engage in reprisal against you from
1999 to 2003. You allege that DOE has significantly changed your working conditions by
failing to taken any action regarding your whistleblower disclosure.

U.S. Office of Special Counsel
Mr. Joseph Carson
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Disclosure (D1-19-1112)
OSC is authorized by law to determine whether a disclosure should be referred to the
involved agency for investigation or review, and a report. OSC may refer allegations of
violations of law, rule, or regulation; gross mismanagement; a gross waste of funds; an abuse of
authority; or a substantial and specific danger to public health or safety. Disclosures referred for
investigation and a report by the agency must include information sufficient for OSC to
determine whether there is a substantial likelihood of wrongdoing. If a substantial likelihood
determination 'cannot be made, OSC will determine whether there is sufficient information to
exercise its discretion to refer the allegations. OSC does not have the authority to investigate
disclosures and therefore, does not conduct its own investigations into disclosures.
You allege that DOE Order 140.1 violates the Atomic Energy Act. You have not
provided sufficient information to demonstrate a substantial likelihood that DOE has violated a
law, rule, or regulation with regard to DOE Order 140.1. You suggested to OSC that we could
contact DNFSB's general counsel for more information. However, because OSC does not have
the authority to investigate disclosures we cannot do so unless a DNFSB employee files a
disclosure with our office. You may inform DNFSB employees that they may file a disclosure
with OSC.
If you wish to pursue this matter further, you may also contact the U.S. Department of
Energy, Office of the Inspector General (OIG) as follows: mailing address DOE Office of
Inspector General, 1000 Independence Avenue, S.W., Washington, D.C. 20585; hotline number
- (800) 541-1625; main phone number -(202) 586-4393; hotline e-mailighotline@hq.doe.gov.
Prohibited Personnel Practice (MA-19-1256)
In your prohibited personnel practice complaint, you allege that DOE retaliated against
you for making your September 11, 2018 disclosure by failing to take any action or respond to
your disclosure. OSC analyzed these allegations for potential violations of 5 U.S.C. §
2302(b)(8). It is a violation of sections 2302(b){8) to take or fail to take, or to threaten to take or
fail to take, a personnel action with respect to any employee for making a protected disclosure of
information.
To establish a violation of sections 2302{b)(8), OSC must demonstrate before the Merit
System Protection Board (Board) that: (1) the employee made a protected disclosure; (2) the
proposing or deciding officials had knowledge of the protected disclosure or protected activity;
(3) a personnel action was taken or threatened; and (4) the protected disclosure was a
contributing factor in the personnel action at issue. If OSC establishes the elements of retaliation
under section 2302(b )(8), the agency may defend with clear and convincing evidence that it
would have taken the same action in the absence of the protected disclosure by showing, for
example, the strength of the evidence in support of the personnel action and the lack of a motive
to retaliate against the employee.

U.S. Office of Special Counsel
Mr. Joseph Carson
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OSC does not believe that it could demonstrate a violation of 2302(b)(8) in your case.
While you have asserted that DOE standing by and not responding to your whistleblower
disclosure constitutes a significant change in duties, OSC does not believe that DOE's failure to
respond could be considered a personnel action because it has not resulted in any change to your
job duties. Accordingly, OSC does not believe that it could demonstrate a violation of section
2302(b)(8).
For the reasons discussed above, we plan to take no further action on your prohibited
personnel complaint. We will delay our final decision for 13 calendar days in order to provide
you the opportunity to submit written comments about our findings. Otherwise, we plan to close
our prohibited personnel practice file and notify you of any additional rights you have to file
before the Board.
Please contact me at 202-804-7116 if you have any questions.
Sincerely,

SHERI
SHILLING

Digitally signed by
,_ SHERI SHILLING
· 'Dat~c201s.12.19
14:08:00--05'00'

Sheri S. Shilling
Attorney
Retaliation and Disclosure Unit

TAB C
Background of Disclosor

PART I

Conversation with a whistleblower
is a whistleblower. He also describes himself as a deeply
committed Christian, American, and crew member of planet Earth. He is a
licensed engineer and an employee of the Department of Energy in Oak Ridge.
JOSEPH CARSON

"It is crucial

for people
to act, to
refuse to
bystand."

•

There is much more to say about him, but for
now that brief introduction will serve. OREPA's
coordinator, Ralph Hutchison, conducted an
electronic interview of Carson; this is the first
installment.
Q: What is a whistleblower?
JC: I consider myself a "mandated reporter"
-a type ofwhistleblower in that I have a positive
legal and professional duty as a licensed member
of the engineering profession to "blow whistles,"
regardless of possible workplace retribution, when
necessary to protect the public (including workplace) health and safety in my professional duties.
For example, an engineer working for a bridge
construction company cannot "bystand" when
he or she is directed to use sub-standard steel to
increase company profits and employee bonuses.
A "whistleblower" is an employee who acts, often
against their self-interest, to protect the common
good by raising concerns of employer wrongdoing.
Q: Why did you first blow the whistle a quarter century ago?
JC: Initially, it was about waste of money in my
DOE program, but it rapidly became about safety
because management started to suppress my
serious safety finding to make a case that I was
incompetent and should be fired for cause. I think
several workplace fatalities in DOE can be tied to
this.
It just reflects the deep corruption and
dysfunction in DOE that results, in essence,Jrom
failure to follow the law in the Office of Special
Counsel and the US Merit Systems Protection
Board. This same kind of disregard for the law, I
could say, played a role in 9/11, going to war in
Iraq on false pretenses, American torture, space
shuttle disasters, the economic meltdown of2008.
These are manifestations of corruption and dysfunction in federal agencies.
Q: What are your chief concerns about safety
in Oak Ridge?
JC: I now consider Oak Ridge to be better,
overall, than private sector employees when it
comes to worker and public health and safety. This
is a little counter-intuitive, since DOE does not
self-regulate their management culture. Congress
created a complex system to regulate management cultures in the more than two hundred

executive branch agencies.
Once it is grasped that DOE's management
culture is broken, then my current concern that
two small federal agencies that have essential
roles in the regulation of management culturethe Office of Special Counsel and the US Merit
Systems Protection Board-can come into focus.
By "regulation of management culture," I
mean "Who gets hired and why? Who gets promated and why? Who gets demoted or fired and
why?" In federal agencies, people are supposed to
get hired, promoted, fired solely on merit. Things
like age, gender, connections-or whistleblowing-are not supposed to enter into it.
A more specific concern is that safety professionallike me are almost always employees. Our
employers want to tout our professional credentia/s, but when our professional responsibility
requires us to do things to protect others, like
blowing the whistle on lax safety, it is inconvenient
to their objectives. So they collectively do nothing.
Q: How have you worked to get things
changed?
JC: Non-violently, using the rule of law, by
risking, sacrificing, losing-out of love of God
and neighbor, where neighbor includes those not
yet born and those living on the other side of the
planet.
Anyone who knows the particulars of my life
knows how privileged and pleasant it has beenwhich now includes the thought, a privilege and a
burden, that I am trying to be relevant to moving
the needle for the chances of civilization's sustaining into the next century and beyond, more or less
intact.
Q: What do you think others can do?
JC: It is crucial for people to be involved, to
take action. To refuse to bystand. When we refuse
to take action to correct things that are wrong,
it is a model for everyone else to bystand as well.
Wh ether motivated by our faith, our professional
responsibilities or just our commitment to humanity, we all have to do what we can.
NEXT ISSUE: Joe talks about the government's response to his concerns, professional ethics, what
compels him to continue after more than twentyfive years, a nd changes he would like to see.

PART II

Co.nversation with a whistleblower
Part I of our interview with Joe Carson, a Depaltment of Energy safety engineer, appeared in the
April issue of OREPA's newsletter. You can find it on-line on our website at www.orepa.org.

Q. YOUR CONCERNS were initially
about safety in Oak Ridge, but over the
years, you have come to look at.things with
a wider lens, and now you believe other
agencies will have to change how they do
business in order for our safety culture to
do what it is supposed to do. Can you talk
·
about that?

failing to do their job, to regulate the management culture in DOE.
Q. How has the G9vernment responded to
your concerns?

advocate questions. But the legal ftlct is that
I have "prevailed" in numerous whistleblower reprisal cases against DOE between 1994
and 2001. After 9/11, I realized that as long

as OSC and MSPB continued in their lawbl'eaking ways, I was wasting my time trying
JC: Government attorneys have done their
to correct DOE from things it just cannot
utmost, per their understanding of their
correct unless OSC and MSPB law-breaking
ethical duty to protect their clients, and ·
are exposed and stopped. So since then, that
JC: In federal agencies, the "merit princirather successfully to this point, to prevent
has been my focus. Absolutely no one is now
ples" are the statutory bedrock for regulating any objective resolution of my concerns.
saying
my claims of their law-breaking, inthe management culture. People are supWhy? Because they know my concerns
volving
a dozen specific civil service statutes,
posed to be demoted or fired based on "lack
are well-evidenced. So their objective is
is
not
well-evidenced.
But their attorneys
ofmerit" and not things such as reprisal for
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TAB D
Declaration and Chronology
of Mr. Carson

DECLARATION OF JOSEPH P. CARSON, PE
I, Joseph P. Carson, pursuant to 28 U.S.C. § 1746, hereby declares as follows:
1. I am a person over eighteen (18) years of age and competent to testify. Upon my
belief and information, I make this Declaration on personal knowledge and in support of my
response to the Office of Special Counsel’s 13-Day Letter issued on December 19, 2018
(“Letter”) informing me of the agency’s preliminary decision to close my whistleblower
reprisal complaint to it of December 6, 2018, OSC file no. MA-19-1256.
2. I am a GS-14-801 employee of the US Department of Energy (DOE). I am
assigned to its Oak Ridge Office of Environmental Management (OREM). In OREM, I am
assigned as a Facility Representative.

I have been a licensed professional engineer (PE)

since 1984. DOE knows I am a PE and pays my PE license renewal fee. PE’s have a
positive legal obligation to make whistleblower disclosures, regardless of possible workplace
retribution, when necessary to protect public (including workplace) health, safety, and
welfare in the performance of professional duty. I consider my whistleblowing to be my
positive legal duty, given my PE status and the import to public health, safety and welfare of
my whistleblower disclosures. As a PE, I have also have a positive legal duty to be “truthful
and objective” in my public statements and testimony, such as my whistleblower disclosures.
Including my almost six years of active duty as a nuclear power trained officer on
submarines, I have 35 years of federal service. I hold a sensitive security clearance.
3. My concerns are as follows: I made an extensive, detailed, disclosure directly to
my entire supervisory chain, up and including the Secretary of Energy, after which I
experienced a significant change in my working conditions - an adverse action.

See

Chronology, attached.
4. Disclosure. On September 11, 2018, I made a 17-page disclosure to the
Secretary of Energy and the rest of my supervisory chain, via government email and (to the

1

Secretary of Energy) postal mail. I did this following the Special Counsel’s particular appeal
for whistleblowing:
I think what I would say to a whistleblower is that they have a lot of avenues
to come forward. And I particularly want them to think about the Office of
Special Counsel. We are a robust, active agency. We are understaffed, but we
are getting terrific results for whistleblowers. We have a record number of
corrective actions, almost 200 this year, on behalf of whistleblowers. We
need people to come forward with their disclosures. And I think the
results that we have gotten, because whistleblowers have come to us, show
the value.
TAB DA at 42-43, Caroline Lerner, Special Counsel, Hearing Before the Subcommittee on
Federal Workforce et alia of the Committee on House Oversight and Government Reform,
Examining the Administration’s Treatment of Whistleblowers (Serial No. 113-139)(Sept. 9, 2014) at
6-687. [Emphasis supplied.]. See also at TAB DA, generally, material related to the managerial
mischief to which Mr. Carson’s disclosure of wrongdoing is directed.
5. It alleged the US Office of Special Counsel (OSC) was violating 14 specific civil
service statutes, in whole or part. These include: 5 U.S.C. §§ 1213(g)(1) and (g)(2); 5 U.S.C.
§§ 1213(b) and (c) for employees of Tennessee Valley Authority (TVA) and other whollyowned government corporations; 5 U.S.C. §§ 1214(a)(1)(A), (a)(1)(C), (a)(1)(D), (a)(2)(A),
(a)(4), (b)(2)(A)(i) and (ii), (b)(2)(D), (e), and requirements of the "termination statement"
found in endnotes of § 1214, citing Pub. L. 103-424 §12(b).
6. The complaint alleged the US Merit Systems Protection Board (MSPB) is violating
one civil service statute, in whole or in part, 5 U.S.C. §1204(a)(3). See also, TAB DA at 2,
John York, Creaky Merit Systems Protection Board Shows Why Civil Service is Badly in Need of Reform,
THE DAILY SIGNAL (March 15, 2019)(“‘No ordinary lawyer could read these statutes

and figure out what they are supposed to do.’ . . . . Alito went on to ask whether
‘somebody who takes pleasure out of pulling the wings off flies” had a hand in drafting the
statute.’”)[Emphasis supplied.]. Even the former Chair of the MSPB recognizes the
perceptions Board mismanagement has created:
And we have routinely seen that Federal employees still perceive evidence of
prohibited personnel practices, one of them being reprisals for
whistleblowing. So that creates a culture problem. We commend this body
for taking the initiative to change the law to create new avenues for
2

whistleblowers to come forward. But ultimately, as Ranking Member Lynch
mentioned at the beginning, the culture needs to change within an agency
whereby employees are encouraged to come forward and whereby their
allegations are investigated. And when the investigation is done, if there is no
wrongdoing accomplished, employees should be told an investigation was
completed and you did the right thing by coming forward. So the culture
change is what needs to occur, and it’s educational and it’s long term.
TAB DA at 42-43, Susan Tsui Grudmann, Chairman, Merit Systems Protection Board,
Hearing Before the Subcommittee on Federal Workforce et alia of the Committee on House
Oversight and Government Reform, Examining the Administration’s Treatment of Whistleblowers
(Serial No. 113-139)(Sept. 9, 2014) at 67-68. [Emphasis supplied.]. The critique of dissenting
U.S. Federal Circuit Court of Appeals Judge, Sheldon Plager (former Dean, Indiana
University School of Law), in Parkinson v. the Department of Justice takes the Grudmann
observation one step further:
No amount of parsing of tangential statutes and regulatory provisions can
justify a basic denial of the right to make one’s best case to the designated
arbiter of one’s fate. See U.S. Const. amend. V (“No person . . . shall be
deprived of life, liberty, or property, without due process of law . . . .”). See
also Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546 (1985): (“The
opportunity to present reasons, either in person or in writing, why proposed
action should not be taken is a fundamental due process requirement. . . .
The tenured public employee is entitled to . . . an opportunity to present his
side of the story.” If this case is not a denial of due process by the
Government, I am hard pressed to imagine one. Congress gave Mr.
Parkinson an exemption from the ‘usual’ FBI whistle-blower/adverse action
rules and gave him a hearing before the MSPB. That hearing must be
conducted in a fair and proper way under our Constitution. A right to
present what may prove to be a valid affirmative defense is clearly included.
Equally in assertion of facts and arguments that, if true, will defeat the
plaintiff’s or prosecution’s claim, even if all the allegations in the complaint
are true. . . . Also termed plea in avoidance; plea in justification. Cf. negative
defense; confession and avoidance.”). Importantly, if the MSPB fails in its
duty to provide a fair and proper hearing, the law gives him a right to appeal
to this court for correction.
Both we and the MSPB have failed in our duty.
See TAB DA at 24, Parkinson v. Dep’t of Justice (Oct. 26, 2017)(Fed. Circ. 2017) at 8. So
while the Special Counsel seeks disclosures, the former Chair of the Board and a leading
jurist on the U.S. Court of Appeals for the Federal Circuit recognize that the Federal
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workplace culture, including the institutions which shape that culture, is less than desirable
for making disclosures. To the observation of former Special Counsel Lerner and former
Chair Grundmann, I – Joe Carson, PE – have added the observation that both OSC and the
MSPB are committing wrongdoing as enablers in the culture of nondisclosure and reprisal
that prevents title 5 from being executed as intended by the Congress.
7. Returning to former Special Counsel Lerner’s promotion of whistleblowing:
We know—the number one reason whistleblowers come forward is because
they feel an obligation. The number one reason they don’t come forward is
because they feel that they are not going to get any results. Nothing will
happen if they come forward. So, you know, it is a double-edged sword. On
the one hand, we are not happy that the numbers are increasing and our staff
is completely overwhelmed by the work. On the other hand, we are glad that
they feel comfortable and confident coming to us and so that is a positive
thing.
TAB DA at 54, Carolyn Lerner, Special Counsel, Hearing Before the Subcommittee on
Oversight and Investigation of the Committee on House Oversight and Government
Reform, Addressing Continued Whistleblower Retaliation Within the VA, House Committee on
Veteran’s Affairs (Serial No. 114-13)(Apr. 13, 2015) at 13. [Emphasis supplied.]. Special
Counsel Lerner, in her Congressional Testimony, was citing the finding of a November 2011
MSPB Special Study, “Blowing the Whistle: Barriers to Federal Employees Making
Disclosures,” that determined whether the agency would act on a report of wrongdoing
mattered more than any fear of an unpleasant consequence for the employee making the
report. See TAB DA at 60. The irony in Special Counsel Lerner’s repeated calls for more
whistleblowing in light of Chairman’s observations regarding the prevailing culture of
reprisal is that OSC, now continuing the Lerner model, effectively lures Federal employees
into the crosshairs of that culture, and then, when workings conditions are changed due to
supervisor and manager non-responses to the whistleblower’s disclosure, the Special Counsel
does not recognize the conditions it has enabled as an adverse action.
8. My whistleblower reprisal complaint also alleges that DOE attorneys, in the 19992003 timeframe, conspired with my line supervision and agency human relations employees,
to engage in unlawful reprisal against me and then used attorney-client privilege to conceal
their law-breaking reprisal. The reprisal occurred after I disclosed violations of safety law,
4

rule and regulation at the Department of Energy’s facility at Oak Ridge, Tennessee. My
disclosure provided extensive detail in order to establish my having “reasonable belief” in my
disclosure. See also, TAB DB at 1, Charles S. Clark, The Whistleblower That Won’t Go Way,
GOV. EXEC. (Dec. 29, 2015) (“Carson’s initiation into whistleblowing began in 1991 after a
supervisor threw his safety inspection reports on dangerous materials and procedures
in the trash. He began to see the Energy Department as a “corrupt” entity that “won’t give
me a chance to make my case.” Thousands of people have been sick on the job, he
says.”)[Emphasis supplied.]; see generally, TAB DB at 5, Kersten S. Cole, Susan M. StevensAdams & Caren A. Wenner, A Literature Review of Safety Culture (Sandia National Laboratory,
March 2013); see also, TAB DB at 52, Disclosure of Joseph P. Carson to DOE Supervisors
and Managers (Sept. 11, 2018); TAB DB at 69, Disclosure and Complaint of Joseph P.
Carson to OSC (Nov. 7, 2018).
9. Knowledge. My entire Supervisory chain, up and including the Secretary of
Energy, have ignored my disclosure. Jay Mullis, the Manager of OREM has expressly
declined to discuss it with me, as documented in an email he sent me, which is included as an
exhibit to my December 6, 2018 whistleblower reprisal complaint to OSC, MA-19-1256.
10. Adverse Action. I allege that my supervisory chain, up to and including the
Secretary of Energy, by ignoring my disclosure of September 11, 2018, intentionally created a
workplace in which existing whistleblowers were treated in a manner that would likely
dissuade other concerned DOE employees from making disclosures constituting, therefore,

a significant change in my working conditions and an adverse personnel action. See
TAB DC at 1, Petition for Writ of Certiorari to the United States Supreme Court, Joseph P.
Carson v. U.S. Merit Systems Protection Board (Apr. 12, 2018); see also, for an expert
analysis of 5 U.S.C. Section 1204(a)(3), 1214(e), and 2302(c), TAB DC at 22, Loring E.
Justice, PLLC, Legal Analysis (Sept. 1, 2011). This situation causes me great professional and
personal distress, including nightmares about a nuclear 9/11, and large scale collapse of
civilization, with billions of attendant deaths, given DOE’s responsibilities for America’s
nuclear stockpile, for securing nuclear weapons materials around the world, and for nuclear
weapon counter-proliferation.
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Reprisal Chronology to accompany personal declaration
in OSC No. MA-19-1256, Joseph P. Carson, PE
Disclosure:BlueKnowledge:OrangeAdverse Action:Red C&C:Green 




January 1990 Joseph Carson, PE, commences employment in US Department of Energy (DOE).

1994-2001

Mr. Carson “prevails” in no fewer than 8 separate whistleblower-related
decisions at MSPB. US Office of Special Counsel (OSC) largely bystands. He
realizes that OSC is corrupt and dysfunctional, enabling DOE to engage in endless
reprisal against him with impunity. He also realizes that while DOE singled him
out with a change in working conditions by not accepting his disclosure, OSC
did not aid him.

Sept. 11, 2001 Mr. Carson is named for a NYC fireman, his grandfather. He grew up in Brooklyn
and watched the erection of WTC when walking to subway to go to HS. He visited
the WTC numerous times. He realizes his strongest reaction to its destruction is
RELIEF - at least it was not nuclear, knowing firsthand as he does just how deeply
corrupt and dysfunctional DOE is and its responsibilities as custodian of America’s
nuclear stockpile and lead federal agency for securing nuclear weapon material
around the world. He decides, as his personal/professional post-9/11 mission, to
expose and end the corruption in OSC, because DOE will remain corrupt and
dysfunctional, putting America and world at unnecessarily increased risk of a nuclear
terrorist attack, as long as OSC is corrupt and dysfunctional.
2003-present Mr. Carson continues in his personal post-9/11 mission, engaging in endless
litigation, FOIA requests, interactions with Congress, etc., etc. In 2011 he pays an
attorney several thousand dollars to conduct an independent, objective, review of
some of the civil service laws whose interpretation he disputes. With some
exceptions, the attorney strongly agrees that OSC and MSPB are misinterpreting and
misapplying some of their statutory duties. He thoroughly documents his
“reasonable belief” that OSC and the US Merit Systems Protection Board
(MSPB) are violating, in whole or part, over a dozen specific civil service
statutes, thereby allowing corruption and dysfunction to take deep root and flourish
in many federal workplaces and agencies, manifesting in national catastrophes as
9/11, going to war in Iraq for false reasons, American torture, loss of space shuttles,
2011 Gulf Oil spill, 2008 economic meltdown, endless VA health care scandals, etc.
No one, anywhere, is now claiming he lacks “reasonable belief” in his disclosures.
During this time, OSC and MSPB use pretext after pretext to bystand to his
disclosures and thereby evading making “reasonable belief” determinations about
them. His supervisors in DOE do likewise. The change in working conditions
continues.
Dec 2017

The OSC Reauthorization Act of 2017, Pub. L. 115–91, div. A, title X, § 1097 is
passed and signed into law. Among its provisions is the requirement for a critical
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element in the performance plans of federal agency supervisors that requires them to
do other than bystand to the whistleblower disclosures of their subordinates, see 5
U.S.C. section 4302(b). This change in the law results, in significant part, from a
result of a November 2011 MSPB Special Study, “Blowing the Whistle: Barriers to
Federal Employees Making Disclosures,” that determined that fear of being ignored
is a key reason federal agency employees bystand to their concerns, instead of
making disclosures.
Sept. 11, 2018 Mr. Carson makes a detailed 17-page disclosure to his entire chain of
command, via government email, up to Secretary of Energy Richard Perry,
extensively documenting his grounds for having “reasonable belief” in them.
The change in working conditions continues.
Oct-Nov 18

No one in his chain of command does anything but bystand to his disclosure. His
third level supervisor, Jay Mullis, sends him an email expressly declining to meet with
him to discuss his disclosure. He verifies with DOE whistleblower ombudsman
that the requirement created by the OSC Reauthorization Act of 2017 - that his
supervisors, as a condition of employment, do other than bystand to his disclosures has been implemented – via a new, critical, element in their FY 2019 performance
plans, which started on October 1, 2018.

Nov. 8, 2018 A group letter is sent to DOE Secretary Perry, requesting he use his lawful
authority, per 28 U.S.C. 512, to direct the Attorney General issue opinions on
the interpretation and application of the disputed civil service laws, given his
lawful duties to “prevent (reprisal and other types of) prohibited personnel
practices,” including ensuring relevant laws are properly interpreted and
applied in DOE, per 5 U.S.C. section 2302(c)(2)(A) and (B). To date, this
letter has received no response from the Secretary or anyone else in DOE.
Dec 6, 2018

Mr. Carson files a whistleblower reprisal complaint with OSC, alleging the
bystanding of his supervisory chain to his whistleblower disclosures creates
“any other significant change in his working conditions” because it would
tend to dissuade a reasonable colleague from making a whistleblower
disclosure - just as the MSPB 2011 special study detailed - and is, therefore, an
adverse personnel action and unlawful reprisal.

Dec 19, 2018 OSC makes a preliminary determination to close Mr. Carson’s whistleblower reprisal
complaint, MA-19-1256. It cites no precedent nor gives any legal analysis. It simply
states that DOE, in ignoring his disclosure, did not change his job duties. Mr.
Carson did not allege DOE changed his job duties, he claimed it created a
change in his working conditions. Mr. Carson is told by OSC that he can respond
to the determination. The change in working conditions continues.
January 2018 OSC is shutdown as part of partial government shutdown. Mr. Carson obtains an
extension of time to respond to OSC’s preliminary determination and retains Tully
Rinckey PLLC to represent him before the OSC.
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TAB DA
Mischief to Which Mr. Carson’s
Disclosure of Wrongdoing is Directed

https://www.dailysignal.com/2019/03/15/creaky-merit-systems-protection-board-shows-why-civilservice-is-badly-in-need-of-reform/

The Daily Signal
“Creaky Merit Systems Protection Board Shows Why Civil Service Is Badly in
Need of Reform”
March 15, 2019
John York
[Emphasis supplied.]
The Senate’s failure to consider President Donald Trump’s appointees is affecting more than just the
federal judiciary.
That abdication of responsibility has now left one agency—the Merit Systems Protection Board—
with no political appointees at all.
Few people outside of Washington, D.C., have even heard of the Merit Systems Protection Board,
but that doesn’t mean it isn’t doing important work.
The three-member board is responsible for hearing appeals related to the firing and serious
punishment of federal employees.
Yet, it was left totally vacant when the last remaining board member’s term expired at the end of
February.
The board has been in bad shape for longer, though. Since January 2017, it had been down to one
member—meaning it could not decide any appeals since two board members are needed to form a
quorum. There are now nearly 2,000 appeals waiting in the queue to be heard.
Reaction to the Merit Systems Protection Board’s incapacity has been mixed. While The Washington
Post warned of the “dire consequences” of “eliminating the guardian of our merit system,” some
conservatives have questioned if the board is necessary at all.
Tom Schatz, president of Citizens Against Government Waste, writing recently in The Hill, argued
that the Merit Systems Protection Board is “a significant hurdle to getting rid of bad federal
employees” that we would be better off without.
Back in 2011, long before the current spate of vacancies, then-Sen. Tom Coburn, R-Okla., wrote,
“[While] defenders of the [Merit Systems Protection Board] will contend that there needs to be an
independent, third-party adjudicatory system for federal employee appeals … the judicial system
already serves that function.”
—1—
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As I recently testified before Congress, while the board may seem like an unnecessary layer of
insulation girding public-sector employees from accountability, letting it wither on the vine is a bad
idea.
If the Merit Systems Protection Board ceased to be, the greatest beneficiary would be public-sector
unions. Union members, after all, don’t need to go to the board to protest serious disciplinary action
by their managers. They can go to arbitration, often accompanied by a union representative working
on “official time” and thus paid for by taxpayer dollars.
Meanwhile, nonunion employees would be left to lawyer up (on their own dime) and go to court
against the federal government. It would not take long for nonunionized federal employees to
wonder whether union dues might be worth the expense after all.
Fully staffing the Merit Systems Protection Board will also allow the federal government to finally
remove many federal employees from the civil service.
Though some see the board as a serious obstacle to firing federal employees, the
agency affirms personnel decisions about 90 percent of the time. Thus, the vast majority of the
federal employees waiting for their appeal to be heard—many of whom might be getting paid while
they wait—will lose before the board once their appeals are finally heard.
Another reason to maintain the board, at least for the time being, is the mind-boggling complexity
of the Civil Service Reform Act. That’s the statute that dictates how federal employees are hired and
fired, paid and promoted, and that area of the law is long overdue for reform.
Until it is, however, maintaining a board of experts who know the system well makes sense.
As Supreme Court Justice Samuel Alito put it in oral arguments during a recent Civil Service Reform
Act case, “No ordinary lawyer could read these statutes and figure out what they are

supposed to do.”

Alito went on to ask whether “somebody who takes pleasure out of pulling the wings off
flies” had a hand in drafting the statute.
Today, judges do not need to grapple with the full complexity of the Civil Service Reform Act.
Federal employees who appeal a Merit Systems Protection Board decision to the Federal Circuit do
not get a trial de novo; that is, a trial from scratch wherein new evidence is introduced and weighed.
The Federal Circuit reviews the record from the board hearing to ensure the board followed the
correct procedure and did not make any obvious errors. Perhaps unsurprisingly, from 2005 to 2015,
the Federal Circuit upheld the board’s decisions 92 percent of the time.
If the Merit Systems Protection Board did not exist, federal judges would either need to become
much more intimately familiar with the fine art of pulling the wings off flies—i.e., the Civil Service
Reform Act—or give agencies accused of violating merit system principles the same degree of
deference they give the board now.

—2—

TAB DA page 2

If Alito is right, the latter is far more likely to occur than the former. With a greater measure of
discretion, ideologically polarized agencies could purify their own ranks of dissenters or skew their
hiring processes to usher in fellow believers.
Admitting the necessity of a functional Merit Systems Protection Board, given the current structure
of our civil service system, should not be read as an endorsement of the status quo, however.
The board is an indispensable pillar of a badly outdated structure built 40 years ago and barely
remodeled since. The entire architecture of the Civil Service Reform Act should be reimagined.
As a start, Congress should greatly simplify the administrative appeals process, creating a single
forum for appeals of adverse agency actions.
That system existed prior to 1978 and the dissolution of the Civil Service Commission—and it
worked well. A modern iteration of the commission could more expeditiously settle appeals and
deliver justice for the appellant and the agency.
Splitting responsibility for appeals among several agencies does not guarantee more effective
enforcement. The only thing it ensures is a less efficient process.
The caption for this article has been updated to clarify that Robbins’ term is now over.
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United States Court of Appeals
for the Federal Circuit
______________________

JOHN C. PARKINSON,
Petitioner
v.
DEPARTMENT OF JUSTICE,
Respondent
______________________
2015-3066
______________________
Petition for review of the Merit Systems Protection
Board in No. SF-0752-13-0032-I-2.
______________________
Decided: October 26, 2017
______________________
KATHLEEN M. MCCLELLAN, Whistleblower & Source
Protection Program, ExposeFacts, Washington, DC,
argued for petitioner. Also represented by JESSELYN
ALICIA RADACK.
ELIZABETH MARIE HOSFORD, Commercial Litigation
Branch, Civil Division, United States Department of
Justice, Washington, DC, argued for respondent. Also
represented by TARA K. HOGAN, ROBERT E. KIRSCHMAN,
JR., BENJAMIN C. MIZER.
DAVID COLAPINTO, Kohn, Kohn & Colapinto, LLP,
Washington, DC, for amici curiae National Whistleblow-
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ers Center, Michael German, Robert Kobus, Jane Turner,
Frederic Whitehurst. Also represented by STEPHEN M.
KOHN, National Whistleblowers Legal Defense, Washington, DC.
PETER ROMER-FRIEDMAN, Outten & Golden LLP,
Washington, DC, for amici curiae Reserve Officers Association of America, Veterans of Foreign Wars of the United
States, Military Order of the Purple Heart, Military
Officers Association of America, Retired Enlisted Association. Also represented by THOMAS G. JARRARD, The Law
Office of Thomas G. Jarrard, PLLC, Spokane, WA.
______________________
Before PROST, Chief Judge, NEWMAN, PLAGER, LOURIE,
LINN, DYK, MOORE, O’MALLEY, REYNA, WALLACH,
TARANTO, CHEN, HUGHES, and STOLL, Circuit Judges.
Opinion for the court filed by Circuit Judge HUGHES, in
which Chief Judge PROST and Circuit Judges NEWMAN,
LOURIE, DYK, MOORE, O’MALLEY, REYNA, WALLACH,
TARANTO, CHEN, and STOLL join.
Dissenting opinion filed by Circuit Judge PLAGER, in
which Circuit Judge LINN joins.
Dissenting opinion filed by Circuit Judge LINN, in which
Circuit Judge PLAGER joins.
HUGHES, Circuit Judge.
Lt. Col. John C. Parkinson appeals from a final decision of the Merit Systems Protection Board sustaining his
removal from the Federal Bureau of Investigation. A
panel of this court reversed the Board’s decision, concluding, in part, that the Board erred by not permitting
Mr. Parkinson to raise whistleblower reprisal as an
affirmative defense under 5 U.S.C. § 7701(c)(2)(C). We
convened en banc to reconsider whether FBI employees
are entitled to bring such whistleblowing claims to the
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Board. We now conclude that 5 U.S.C. § 2303 requires all
FBI employees to bring claims of whistleblower reprisal to
the Attorney General. Accordingly, we vacate the portion
of the panel opinion finding that FBI employees may raise
whistleblower reprisal as an affirmative defense before
the Board, but reinstate the panel opinion as to all other
issues. This case is remanded to the Board for consideration of the appropriate penalty.
I
On April 26, 2012, the FBI dismissed Mr. Parkinson
from his position as a Special Agent after finding him
guilty of lack of candor, obstruction, fraud/theft, and onduty unprofessional conduct. Mr. Parkinson, a preference-eligible veteran, appealed his removal to the Board
and raised whistleblower reprisal as an affirmative defense.
The
Administrative
Judge
dismissed
Mr. Parkinson’s whistleblower reprisal affirmative defense based on the Board’s decision in Van Lancker v.
Department of Justice, 119 M.S.P.R. 514 (2013), which
held that FBI agents are not entitled to such affirmative
defenses under 5 U.S.C. § 7701(c)(2)(B) because the FBI is
excluded from the definition of agency in 5 U.S.C. § 2302.
The
Administrative
Judge,
therefore,
sustained
Mr. Parkinson’s removal based on the lack of candor and
obstruction charges. The Board affirmed.
On February 29, 2016, a panel of this court sustained
the obstruction charge but found the lack of candor charge
unsupported by substantial evidence. The panel also
determined that the Board improperly precluded
Mr. Parkinson from raising whistleblower reprisal as an
affirmative defense under 5 U.S.C. § 7701(c)(2)(C).
We granted the Department of Justice’s petition for
en banc review to determine whether preference-eligible
FBI employees can raise whistleblower reprisal as an
affirmative defense under 5 U.S.C. § 7701(c)(2)(C).
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II
A brief history of the statutory context is in order. In
1978, Congress enacted the Civil Service Reform Act
(CSRA), which “comprehensively overhauled the civil
service system.” Lindahl v. Office of Pers. Mgmt., 470
U.S. 768, 773 (1985). The CSRA replaced the Civil Service Commission with three new agencies: the Office of
Personnel Management (OPM); the Federal Labor Relations Authority (FLRA); and the Merit Systems Protection
Board (Board). 5 U.S.C. §§ 1101, 7104, 1201. The Board
was given “the responsibility, inter alia, to adjudicate
appeals of adverse personnel actions taken by a federal
agency against its employees.” Garcia v. Dep’t of Homeland Sec., 437 F.3d 1322, 1327 (Fed. Cir. 2006) (en banc).
The Board’s jurisdiction, however, did not extend to all
adverse actions, nor to all employees of the Federal government. Only certain covered actions are reviewable and
only certain covered employees may seek review. Elgin v.
Dep’t of Treasury, 567 U.S. 1, 5–6 (2012).
Covered employees generally include those in the
“competitive service,” those in the “excepted service” who
meet tenure and length of service requirements, and,
most relevant to this case, preference-eligible employees
in the excepted service. See 5 U.S.C. § 7511(a)(1) (limiting the definition of “employee” to certain personnel). 1
Even given those broad categories, many federal employThe CSRA initially included only those members
of the excepted service who were preference-eligible.
Subsequently, Congress enacted the Civil Service Due
Process Amendments of 1990, Pub. L. No. 101-376, 104
Stat. 461 (Aug. 17, 1990) (codified in relevant part at 5
U.S.C. § 7511), which extended appeal rights to nonpreference-eligible members of the excepted service who
had met service and tenure requirements. See Bennett v.
Merit Sys. Prot. Bd., 635 F.3d 1215, 1220 (Fed. Cir. 2011).
1
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ees do not have the right to appeal to the Board. Employees of several agencies were entirely excluded from the
group of employees entitled to appeal to the Board. See,
e.g., 5 U.S.C. § 7511(b)(1)–(10). Other agencies and their
employees, including those of the FBI, were also excluded
from coverage with the exception of certain preferenceeligible employees. Id. § 7511(b)(8). That coverage continued protections for veterans and other preferenceeligible employees who had previous appeal rights to the
Civil Service Commission. See Veterans’ Preference Act
of 1944, Pub. L. No. 78-359, § 14, 58 Stat. 387, 390–91
(1944).
The CSRA also, for the first time, created whistleblower protections for certain federal employees. The
CSRA established the Office of Special Counsel (OSC) to
investigate allegations of whistleblower reprisal and seek
remedies from the Board on behalf of employees subject to
such reprisal. See 5 U.S.C. § 1214. Initially, however,
this was the only option available to an employee as the
CSRA did not create an individual right to bring a whistleblower claim directly to the Board. Subsequently, in
the Whistleblower Protection Act (WPA), Congress created a new Individual Right of Action (IRA) which permitted certain individuals to bring individual whistleblower
claims directly to the Board. See 5 U.S.C. § 1221(a). The
CSRA also defined prohibited personnel practices that
certain federal employees may raise as an affirmative
defense when challenging an adverse action before the
Board, including whistleblower retaliation. See 5 U.S.C.
§ 7701(c)(2)(B) (requiring the Board to reverse an adverse
employment action when the employee “shows that the
decision was based on any prohibited personnel practice
described in section 2302(b) of this title”).
Relevant to this appeal, § 2302(b)(8) prohibits retaliation against certain federal employees who expose waste,
fraud, and abuse. Specifically, § 2302(b)(8) prohibits
taking or threatening to take a personnel action against
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“an employee in, or applicant for, a covered position in an
agency” because that individual disclosed information
“which the employee or applicant reasonably believes
evidences (i) any violation of any law, rule, or regulation,
or (ii) gross mismanagement, a gross waste of funds, an
abuse of authority, or a substantial and specific danger to
public health or safety . . . .” Employees who are covered
under § 2302(b)(8) may raise a whistleblower reprisal
allegation in one of three ways: (i) to the OSC under 5
U.S.C. § 1214, (ii) at the Board by filing an IRA under 5
U.S.C. § 1221, or (iii) as an affirmative defense to an
adverse
employment
action
under
5
U.S.C.
§ 7701(c)(2)(B). As with the general coverage provisions
for Board appeal rights, the whistleblower provisions of
§ 2302 do not apply to all agencies and their employees.
See 5 U.S.C. § 2302(a)(2)(C). The plain language of the
statute excludes the FBI. See 5 U.S.C. § 2302(a)(2)(C) (for
purposes of § 2302, “agency” “does not include . . . the
Federal Bureau of Investigation”). Therefore, FBI employees are not covered under § 2302(b)(8) and may not
bring a claim of whistleblower reprisal under § 1214,
§ 1221, or as an affirmative defense under 5 U.S.C.
§ 7701(c)(2)(B).
Congress did not leave FBI employees without whistleblower protections. In fact, it enacted a specific protection regime just for FBI employees who act as
whistleblowers. Although it excluded them from § 1214,
§ 1221, and § 2302(b)(8), it enacted 5 U.S.C. § 2303, a
separate but parallel whistleblower regime designed to
protect all FBI employees from retaliation. Borrowing the
definition of “personnel action” from § 2302(a)(2)(A)(i)–(x),
§ 2303 largely tracks the relevant protections provided in
the general whistleblower statute, § 2302(b)(8), insofar as
the substance of the disclosures given protection against
“personnel actions” is concerned. It prohibits taking or
failing to take a “personnel action” with respect to:
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any employee of the Bureau as a reprisal for a disclosure of information by the employee to the Attorney General (or an employee designated by the
Attorney General for such purpose) which the employee or applicant reasonably believes evidences
(1) a violation of any law, rule, or regulation, or (2)
mismanagement, a gross waste of funds, an abuse
of authority, or a substantial and specific danger
to public health or safety.
5 U.S.C. § 2303. One difference from § 2302(b)(8) is that
§ 2303 limits the protected disclosures to those made
within the Department of Justice. 2 The more significant
difference, for present purposes, is in the manner in which
these protections are enforced.
Under § 2303, FBI employees, unlike employees covered under § 2302(b)(8), do not have the right to bring
claims of whistleblower reprisal directly to the Board by
filing an IRA, or raise it as an affirmative defense to an
adverse
employment
action
under
5
U.S.C.
§ 7701(c)(2)(B).
Section 2303(c) instead requires the
President to “provide for the enforcement of this section in
a manner consistent with applicable provisions of sections
Congress recently amended § 2303 to expand the
list of people and offices to whom FBI employees may
make protected disclosures. Because the appeal was filed
before the amendment, we rely on the prior version of the
statute. See Ad Hoc Shrimp Trade Action Comm. v.
United States, 802 F.3d 1339, 1349 (Fed. Cir. 2015) (“‘[A]
statute shall not be given retroactive effect unless such
construction is required by explicit language or by necessary implication.’”); Hamdan v. Rumsfeld, 126 S. Ct. 2749,
2765 (2006) (“[I]f a new rule has no retroactive effect, the
presumption against retroactivity will not prevent its
application to a case that was already pending when the
new rule was enacted.”).
2
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1214 [OSC investigation] and 1221 [IRA at the Board]”
(emphasis added), and § 2303(b) gives the Attorney General the authority to prescribe regulations to ensure that
personnel actions are not taken against FBI employees as
reprisal for making a protected disclosure. In 1997, the
President delegated his enforcement responsibilities
under § 2303(c) to the Attorney General. Memorandum,
Delegation of Responsibilities Concerning FBI Employees
Under the Civil Service Reform Act of 1978, 62 Fed. Reg.
23,123 (Apr. 14, 1997).
Under the regulations promulgated by the Attorney
General, FBI employees may bring claims of whistleblower reprisal to the Office of Professional Responsibility
(OPR) and the Office of Inspector General (OIG), who are
charged with investigating claims of whistleblower reprisal. 28 C.F.R. § 27.3. If OPR or OIG determines “that
there are reasonable grounds to believe that a reprisal
has been or will be taken, [OPR or OIG] shall report this
conclusion, together with any findings and recommendations for corrective action, to the Director, Office of Attorney Recruitment and Management (the Director).” Id.
§ 27.4. “[I]f the Director determines that a protected
disclosure was a contributing factor in a personnel action
taken or to be taken, the Director shall order corrective
action as the Director deems appropriate.” Id. The
Attorney General explained that for FBI employees’
whistleblower reprisal claims, “the roles and functions of
[OPR, OIG, and the Director] are thus analogous to those
of the OSC and [the Board], respectively, in whistleblower
cases involving federal employees generally.” Whistleblower Protection for Federal Bureau of Investigation
Employees, 64 Fed. Reg. 58,782, 58,783 (Nov. 1, 1999).
III
We may not set aside a Board’s decision unless it is
“(1) arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law; (2) obtained without
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procedures required by law, rule, or regulation having
been followed; or (3) unsupported by substantial evidence.” 5 U.S.C. § 7703. Statutory interpretations, like
other questions of law, are reviewed de novo. Killeen v.
Office of Pers. Mgmt., 558 F.3d 1318, 1323 (Fed. Cir.
2009).
It is undisputed that, as a preference-eligible FBI employee, Mr. Parkinson may appeal adverse employment
actions to the Board.
See 5 U.S.C. §§ 7513(d),
7511(a)(1)(B)(i). It is also undisputed that he may not
bring whistleblower claims to the Board through an IRA
under § 1221 or as an affirmative defense under 5 U.S.C.
§ 7701(c)(2)(B) because those statutory provisions depend
on the whistleblower reprisal provision in § 2302(b)(8),
which, as shown above, does not apply to any FBI employees.
Nonetheless, Mr. Parkinson argues that the Board
may still hear his claim of whistleblower reprisal as an
affirmative defense under § 7701(c)(2)(C). That section
requires reversal of any agency action that is “not in
accordance with law.” Id. According to Mr. Parkinson, if
the FBI violates the provisions of § 2303—the statute
establishing a separate whistleblower scheme specifically
for the FBI—it acts not in accordance with law and therefore violates § 2302(c)(2)(C). We disagree that a violation
of § 2303 can form the basis of an affirmative defense
under § 7701(c)(2)(C). We also conclude that § 2303
establishes a separate and independent whistleblower
scheme for FBI employees, which does not provide for
review at the Board or in this court.
A
The relevant statutory provisions make clear that the
Board does not have jurisdiction to hear preferenceeligible FBI employees’ claims of whistleblower reprisal
under § 7701(c)(2)(C).
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As noted above, Congress specifically exempted the
FBI from the whistleblower protection set forth in 5
U.S.C. § 2302(b)(8) and instead provided a separate
review process for claims of whistleblower reprisal by FBI
employees. Section 2303, including its delegation to the
President of authority to create a remedy scheme specific
to this section, plainly applies to “any employee of the
Bureau.” 5 U.S.C. § 2303(a) (emphasis added). It does
not distinguish between preference-eligible employees and
non-preference-eligible employees. The broad and encompassing language of § 2303, and the corresponding broad
exclusion of the FBI from § 2302, indicates Congress’s
intent to establish a separate regime for whistleblower
protection within the FBI. 3 Allowing preference-eligible
FBI employees to raise whistleblower reprisal claims at
the Board when § 2303—the only statute protecting FBI
employees from whistleblower reprisal—does not provide
such a right, would contradict the unambiguous statutory
language of § 2303 and inappropriately expand the protections provided to FBI employees by Congress.
Moreover, allowing the Board to review FBI whistleblower reprisal claims under the broad language of
§ 7701(c)(2)(C) would render the specific provisions of
§ 7701(c)(2)(B) superfluous. Section 7701(c)(2)(B) specifically requires the Board to overturn adverse actions for

The FBI is not the only agency to have a separate
statutory scheme for the protection of whistleblower
rights. See Intelligence Community Whistleblower Protection Act of 1998, Pub. L. No. 105-272, 112 Stat. 2396
(1998) (establishing whistleblower protections for employees, or contractor employees, of certain agencies
excluded from 5 U.S.C. § 2302(b)(8), including the Defense
Intelligence Agency, National Geospatial-Intelligence
Agency, National Reconnaissance Office, and the National
Security Agency).
3
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violations of the general whistleblower statute,
§ 2302(b)(8). Thus, if we interpreted § 7701(c)(2)(C) so
broadly as to allow an FBI employee or applicant for
employment to raise whistleblower reprisal as a “violation
of law” (specifically, a violation of § 2303), then a violation
of § 2302(b)(8) would also qualify as a “violation of law”
under § 7701(c)(2)(C), and § 7701(c)(2)(B) would no longer
serve any independent purpose. Such a result violates the
general/specific canon of statutory construction.
See
RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 132
S. Ct. 2065, 2071 (2012) (“[Where] a general authorization
and a more limited, specific authorization exist side-byside[, t]he canon avoids . . . the superfluity of a specific
provision that is swallowed by the general one, violat[ing]
the cardinal rule that, if possible, effect shall be given to
every clause and part of a statute.” (internal quotation
marks and citation omitted)); Wash. Mkt. Co. v. Hoffman,
101 U.S. 112, 115–16 (1879) (“As early as in Bacon’s
Abridgment, sect. 2, it was said that ‘a statute ought,
upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous,
void, or insignificant.’”).
In light of Congress’s specific exclusion of all FBI employees from the whistleblower protections remediable at
the Board, and its specific establishment of a separate
whistleblower protection scheme for FBI employees, it is
improper to read an intent by Congress to allow whistleblower affirmative defenses by preference-eligible FBI
employees under the general language of § 7701(c)(2)(C).
Congress was clearly aware that it had allowed preference-eligible employees to appeal to the Board, despite the
general exclusion of the rest of FBI employees from such
protections. It was also aware that it excluded all FBI
employees, including those who were preference eligible,
from the whistleblower protections of § 2302(b)(8). And it
was aware that § 2303 provided no right for Board review
of whistleblower claims by any FBI employees, prefer-

TAB DA page 14

ence-eligible or not. If it had intended preference-eligible
FBI employees to use § 2303 as an affirmative defense in
Board cases, it could have explicitly said so, either in
§ 2303 itself, or in § 7701(c)(2)(B) alongside the provision
that specifically recognized whistleblower reprisal (along
with other prohibited personnel practices), as an affirmative defense. It did not. To conclude that Congress nevertheless intended sub silentio for preference-eligible FBI
employees to bring whistleblower claims to the Board,
despite the plain statutory language and structure, goes
too far.
The legislative history also supports the conclusion
that the Board lacks jurisdiction over preference-eligible
FBI employees’ claims of whistleblower reprisal under
§ 7701(c)(2)(C). Congress noted that “the FBI has exclusive investigative responsibility for foreign counterintelligence activities within the United States” and “is charged
with the investigation of 78 different types of violations of
criminal statutes relating to the integrity of Federal
officials.” 95 CONG. REC. H9358 (daily ed. Sept. 11, 1978)
(statement of Rep. Collins). Congress was therefore
concerned that the “unique problems facing an intelligence agency such as the FBI,” including “[t]he rigorous
and dangerous duties performed by the Bureaus’ employees,” did not “lend themselves to [certain] aspects of this
legislation,” most notably, the general whistleblower
provisions of § 2302(b)(8). 95 CONG. REC. H9359 (daily ed.
Sept. 11, 1978) (statement of Rep. Derwinski). Ultimately, Congress expressly exempted FBI employees from
§ 2302(b)(8) “on the same basis as the various national
security agencies—the Central Intelligence Agency, the
Defense Intelligence Agency, and the National Security
Agency.” 95 CONG. REC. H9358 (daily ed. Sept. 11, 1978)
(statement of Rep. Collins). Instead, due to “the demanding, sensitive, and unique responsibilities” which require
“as great a degree of insulation with regard to its personnel function as is practical,” Congress gave the FBI “spe-
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cial authority . . . to let the President set up their own
whistle-blower system so that appeals would not be to the
outside but to the Attorney General.” 95 CONG. REC.
H9429–30 (daily ed. Sept. 11, 1978) (statement of Rep.
Udall). The Conference Committee explained:
The conference substitute excludes the FBI from
coverage of the prohibited personnel practices, except that matters pertaining to protection against
reprisals for disclosure of certain information described in section 2302(b)(8) would be processed
under special procedures similar to those provided
in the House bill. The President, rather than the
Special Counsel and the Merit Board, would have
responsibility for enforcing this provision with respect to the FBI under section 2303.
S. Rep. No. 95-1272, at 128 (1978).
Based on the language of § 2302(b), § 2303, and
§ 7701(c)(2), which the legislative history confirms, we
conclude that the Board does not have jurisdiction to
review FBI employees’ whistleblower reprisal claims.
B
Since the late 1990s, § 2303’s express delegation of
remedy-creation authority to the President has been
implemented by regulations that keep review of alleged
FBI reprisals within the Department of Justice, with no
Board review or judicial review. Congress reconsidered
and amended § 2303 in 2016, yet chose not to alter the
remedies. If the statute is to be changed to provide for
Board review, the remedy lies with Congress and not this
court.
The sufficiency of the whistleblower protections available to FBI employees has been debated in Congress more
than once. Each time, those debates were predicated on
the fact that “[a]ll complaints are investigated and adjudicated completely within the Justice Department without
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any opportunity for independent review.” S. REP. NO.
114-261, at 4 (2016). In May 2016, Senator Grassley
introduced the Federal Bureau of Investigation Whistleblower Protection Enhancement Act of 2016. Id. at 21–25.
That Act, as proposed, would have “provide[d] for new and
enhanced procedures for the investigation and adjudication of allegations of FBI whistleblower reprisal,” including judicial review by the Federal Circuit to provide
“consisten[cy] with whistleblower cases under the Whistleblower Protection Enhancement Act on appeal from the
Merit Systems Protection Board.” Id. at 10, 15.
On December 16, 2016, Congress slightly modified the
FBI whistleblower statute by expanding the group of
people and offices to which FBI employees may make
protected disclosures. The Federal Bureau of Investigation Whistleblower Protection Enhancement Act of 2016,
Pub. L. No. 114-302, 130 Stat. 1516 (2016). The law as
enacted does not provide for judicial review of FBI employees’ claims of whistleblower reprisal.
As with Board review, whether judicial review should
be provided for FBI agents is a matter for Congress and
not this court.
IV
We find that the Board did not err in concluding that
it lacked jurisdiction to hear FBI employees’ claims of
whistleblower reprisal under § 7701(c)(2)(C). Therefore,
we vacate the portion of the panel opinion finding that
FBI employees may raise whistleblower reprisal as an
affirmative defense before the Board, but reinstate the
panel opinion as to all other issues. Accordingly, we
remand to the Board for consideration of the appropriate
penalty.
AFFIRMED-IN-PART, REVERSED-IN-PART,
VACATED-IN-PART AND REMANDED
No costs.
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United States Court of Appeals
for the Federal Circuit
______________________

JOHN C. PARKINSON,
Petitioner
v.
DEPARTMENT OF JUSTICE,
Respondent
______________________
2015-3066
______________________
Petition for review of the Merit Systems Protection
Board in No. SF-0752-13-0032-I-2.
______________________
PLAGER, Circuit Judge, with whom LINN, Circuit Judge,
joins, dissenting.
The majority opinion, recognizing that there is no
statute directly on point, engages us in an exhaustive
parsing of statutes and legislative history in an effort to
infer the “right” answer. But this case is not about the
history and construction of tangential statutory enactments.
Over the years the judges of this court have had to
deal with the myriad of statutes applicable to federal
government employees and their rights under the law.
Anyone who does this knows that the statutory structure
governing federal personnel that has emerged after years
of Congressional additions and amendments is a structure
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riddled with inconsistences and puzzling provisions. 1
Sometimes, parsing the variety of statutes that could be
invoked as applicable to a particular personnel problem is
akin to predicting divine will by studying animal entrails,
as was done by the Etruscans and Romans. In that
connection, it has been remarked that, “while ‘answers’ of
some sort will be found if one insists on finding them,
many will view the process as unedifying.” 2 My colleague,
Judge Linn, in his dissent which I join, nicely shows how
such parsing can support the exact opposite conclusion
than that reached by the majority.
An alternative approach in this case is to address
what Mr. Parkinson’s case is fundamentally about, and
what the fair and just result should be. It is true that, as
an initial proposition, an agent of the Federal Bureau of
Investigation (“FBI”) who thinks he or she is being treated unfairly because they blew the whistle on some illegal
conduct by other FBI agents, including administrative
superiors in the agency, is entitled to have their case
decided by—the FBI. 3
Through the mechanism created under the authority
of 5 U.S.C. § 2303, an initial claim by an FBI agent that
an earlier whistleblower report has now led to retaliatory
action will be heard by officers in the FBI agency, the
same agency against whom the employee is complaining.
The Supreme Court, in a case regarding the statutes governing ‘mixed case’ appeals before the MSPB,
once observed that it is “a complicated, at times confusing,
process.” Kloeckner v. Solis, 568 U.S. 41, 49 (2012).
2
See Saikrishna Bangalore Prakash, Imperial from
the Beginning: The Constitution of the Original Executive
6 (Yale Univ. Press 2015).
3
The admittedly ungrammatical “they/their” usage
is to avoid repetition of the he/she phrasing.
1
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And the final merits of the agent’s complaint will be
determined by those same officers, without any further
review in a court or elsewhere. In short, the FBI agency
is both defendant and judge of the employee’s whistleblower claim of unfair treatment. Some observers might
argue that, even if well intentioned in order to limit public
disclosure of FBI methods, such a system is an offense to
basic principles of due process and governmental authority toward people whose only sin may be that they have
chosen to work for the Government.
But that is not the problem we are here called upon to
address. Congress created an alternative route for certain
preference-eligible employees, of which Mr. Parkinson is
one. In the case of certain veterans who are employed by
the FBI, designated preference-eligible employees, Congress gave such employees an opportunity to have their
complaints heard by a neutral third party, specifically the
Merit System Protection Board (“MSPB”). 4
The MSPB, created as part of the 1978 overhaul of the
federal employment system, was designed to focus the
system on merit principles. It is “responsible for safeguarding the effective operation of the merit principles in
practice.” 5 The MSPB is the arbiter of employee complaints against an agency employer who has taken what

Even before the creation of the MSPB, Congress
carved out a statutory right solely for veterans to appeal
an adverse personnel action to the Civil Service Commission. See 5 U.S.C. § 7701 (1976).
5
S. Rep. No. 95-969, at 6, U.S. Code Cong. & Admin. News 1978, p. 2728.
4
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the statutes call an “adverse action”; dismissal from the
agency is such an action. 6
Among these merit principles, set out in 5 U.S.C.
§ 2301, is a general statement about federal employment
in subsection (b)(2):
All employees . . . should receive fair and equitable treatment in all aspects of personnel management without regard to political affiliation, race,
color, religion, national origin, sex, marital status,
age, or handicapping condition, and with proper
regard for their privacy and constitutional rights.
More to the point here, subsection (b)(9) specifically
provides:
Employees should be protected against reprisal
for the lawful disclosure of information which the
employees reasonably believe evidences—(A) a violation of any law, rule, or regulation, or (B) mismanagement, a gross waste of funds, an abuse of
authority, or a substantial and specific danger to
public health or safety.
The special protections under subsection (b)(9) have
been provided for whistleblowers, employees who report
bad conduct on the part of other employees, and are
sometimes singled out for retaliatory treatment by agency
officialdom. As § 2301 evidences, the MSPB has an
important role to play when an employee alleges a retaliatory dismissal following a whistleblowing action, as was
the case of Mr. Parkinson.

See 5 U.S.C. §§ 7512(1), 7513(d); see also 5 U.S.C.
§ 7511(a)(1)(B) and (b)(8) (concerning FBI preference
eligibles).
6
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So Mr. Parkinson took his case to the MSPB. He had
been removed from his job. He tried to tell the MSPB
that his firing was not because of anything he did wrong,
but was in retaliation for his being a whistleblower.
Specifically, he had reported to his chain of command,
including FBI Assistant Special Agent in Charge, Gregory
Cox, that two pilots—who were part of the special operations group under Mr. Parkinson’s leadership—had
engaged in misconduct. He alleged that the two pilots,
inter alia, misused FBI aircraft to solicit prostitutes,
committed time and attendance fraud, used FBI computers to view pornography, and destroyed equipment. Such
alleged activities would seem fairly contrary to the merit
system’s principles, or any other measure of proper federal employee behavior.
Prior to being removed, but after making his protected whistleblower disclosures, Mr. Parkinson was demoted
from his special operations group leadership role, issued a
low performance rating, and reassigned to a different field
office. Among those involved in taking these actions
against Mr. Parkinson was Assistant Special Agent in
Charge Mr. Cox—the same FBI employee who was the
recipient of Mr. Parkinson’s earlier whistleblower disclosures. Later, Mr. Cox and the FBI’s Sacramento Office
began the process that resulted in Mr. Parkinson’s ultimate removal—an action that all three judges in the
initial panel decision of this court determined could not be
sustained on the grounds presented. 7 That panel decision
resulted in this en banc review.

See Parkinson v. Dep’t of Justice, 815 F.3d 757,
776 (Fed. Cir. 2016), vacated by 691 F. App’x 909 (Fed.
Cir. 2016) (per curiam order granting petition for rehearing en banc).
7
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The MSPB heard Mr. Parkinson’s appeal from his
dismissal, but ruled he could not present his affirmative
defense that the dismissal was in retaliation for his
whistleblowing activity. Not surprisingly, the Government’s essentially uncontested allegations led the MSPB
to affirm his dismissal.
The explanation this en banc court, and to some extent the MSPB, gives is that a claim of whistleblowing by
FBI agents under the relevant statutes goes exclusively to
the FBI for resolution. But this case does not involve a
claim of whistleblowing in the first instance. It involves
whether a preference-eligible FBI agent, pursuant to a
special statutory right to take an appeal from an agency
dismissal to the MSPB, can defend against the Government’s argument for dismissal by providing evidence of a
retaliatory government motive. The Government alleges
that, because of the employee’s conduct in office, the
dismissal is proper. The counter is to show a neutral
decider that what he really did was to blow the whistle on
the FBI’s activities, and that is why they are punishing
him—a prohibited retaliatory action. 8
This is what is known in the law as an affirmative defense. 9 And in what to me is an inexplicable decision, this
It is not surprising to be told that the FBI takes
its time and, in many cases, concludes that the allegations
of misconduct by FBI authorities—casting a disparaging
light on the agency—are unjustified. See, e.g., En Banc
Brief of Amici Curiae National Whistleblower Center et
al. in Support of Petitioner at 1–8, 16–17; GAO Report 15112, “Whistleblower Protection, Additional Actions Needed to Improve DOJ’s Handling of FBI Retaliation Complaints” (Jan. 2015).
9
See, e.g., Affirmative Defense, under Defense,
Black’s Law Dictionary (10th ed. 2014) (“A defendant’s
8
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court holds that his right to appeal his dismissal to the
MSPB does not include the right to defend himself on the
one ground that, under normal circumstances, if true,
would vitiate the agency’s adverse action against him.
This is particularly odd because the MSPB in considering
permissible penalties for wrongdoing may consider whistleblowing as a mitigating factor. See Archuleta v. Hopper, 786 F.3d 1340, 1352–53 (Fed. Cir. 2015) (en banc);
Douglas v. Veterans Admin., 5 M.S.P.B. 313, 331–33
(1981).
No amount of parsing of tangential statutes and regulatory provisions can justify a basic denial of the right to
make one’s best case to the designated arbiter of one’s
fate. See U.S. Const. amend. V (“No person . . . shall be
deprived of life, liberty, or property, without due process
of law . . . .”). See also Cleveland Bd. of Educ. v.
Loudermill, 470 U.S. 532, 546 (1985): “The opportunity to
present reasons, either in person or in writing, why
proposed action should not be taken is a fundamental due
process requirement. . . . The tenured public employee is
entitled to . . . an opportunity to present his side of the
story.” If this case is not a denial of due process by the
Government, I am hard pressed to imagine one.
Congress gave Mr. Parkinson an exemption from the
‘usual’ FBI whistle-blower/adverse action rules and gave
him a hearing before the MSPB. That hearing must be
conducted in a fair and proper way under our Constitution. A right to present what may prove to be a valid
affirmative defense is clearly included. Equally imassertion of facts and arguments that, if true, will defeat
the plaintiff’s or prosecution’s claim, even if all the allegations in the complaint are true. . . . Also termed plea in
avoidance; plea in justification. Cf. negative defense;
confession and avoidance.”).
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portantly, if the MSPB fails in its duty to provide a fair
and proper hearing, the law gives him a right to appeal to
this court for correction.
Both we and the MSPB have failed in our duty. I respectfully dissent.
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United States Court of Appeals
for the Federal Circuit
______________________

JOHN C. PARKINSON,
Petitioner
v.
DEPARTMENT OF JUSTICE,
Respondent
______________________
2015-3066
______________________
Petition for review of the Merit Systems Protection
Board in No. SF-0752-13-0032-I-2.
______________________
LINN, Circuit Judge, with whom PLAGER, Circuit Judge,
joins, dissenting.
The majority concludes that Congress implicitly limited preference eligible Federal Bureau of Investigation
(“FBI”) employees’ statutory right to challenge adverse
employment actions under 5 U.S.C. §§ 7513 and 7701 by
creating an administrative enforcement scheme available
to all FBI employees. I respectfully dissent from this
implicit limitation of an explicit right.
I
The perspective underlying much of the majority’s
reasoning is that Parkinson is an FBI employee first, and
a preference eligible veteran second. Thus, the majority
concludes that “the [Merit Systems Protection Board
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(‘Board’)] does not have jurisdiction to hear preference
eligible FBI employees’ claims of whistleblower reprisal
under § 7701(c)(2)(C).” Maj. Op. at 9.
However, Parkinson does not ask the Board to review
his claims of whistleblower retaliation—Parkinson asks
the Board to review the propriety of the FBI’s adverse
employment action under 5 U.S.C. § 7513(d) (“An employee against whom an action is taken under this section is
entitled to appeal to the Merit Systems Protection Board
under section 7701 of this title.”).
The majority acknowledges that Congress intended to
give Parkinson the right, as a preference eligible veteran,
to have the Board and this court review the FBI’s adverse
employment action. Maj. Op. at 4. Congress empowered
the Board and this court to ask and answer the following
question: was the FBI’s adverse employment action taken
“for such cause as will promote the efficiency of the service”? 5 U.S.C. § 7513(a). Congress unambiguously
required the Board to vacate the Agency action, even if
supported by substantial or preponderant evidence, where
the Board concludes that the Agency action was procedurally flawed, where the basis for the Agency action is
prohibited, or where “the decision was not in accordance
with law.” 5 U.S.C. § 7701(c)(2)(A–C). It is undisputed
that a decision to remove an FBI employee motivated by
whistleblower retaliation is not in accordance with law
under 5 U.S.C. § 2303.
The answer to the Board’s congressionally mandated
inquiry of whether Parkinson’s removal “will promote the
efficiency of the service” rests on a determination of
whether the removal was motivated by whistleblower
retaliation. If Parkinson’s allegation of whistleblower
reprisal is proven, then Congress requires the Board to
vacate the adverse employment action. Thus, the whistleblower retaliation determination is part and parcel of
the determination at the heart of the Board’s jurisdiction.
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The Board’s review authority over adverse employment action taken against a preference eligible FBI
employee is explicit, as is the Congressional intent that
an action taken against such an employee may not be
sustained if based on a violation of law. Because an
adverse employment action against an FBI employee
based on whistleblower retaliation is a violation of law, 5
U.S.C. § 2303, the Board straight-forwardly has jurisdiction to consider Parkinson’s contention that his removal
was premised on whistleblower retaliation.
The majority, however, concludes to the contrary. The
majority instead infers a congressional intent to prohibit
preference eligible veterans at the FBI from challenging
adverse employment actions based on whistleblower
retaliation. The majority broadly relies on: (1) the relationship of § 2302 and § 2303 and (2) an implication from
§ 7701. These are addressed below.
II
To the extent that the statutory scheme is reasonably
amenable to the majority’s restriction, such ambiguity
must be resolved in the veteran’s favor. See Terry v.
Principi, 340 F.3d 1378, 1384 (Fed. Cir. 2003) (“[I]t is a
well-established rule of statutory construction that when
a statute is ambiguous, ‘interpretive doubt is to be resolved in the veteran’s favor.’” (citing Brown v. Gardner,
513 U.S. 115, 118 (1994)). The majority’s decision is
proper only if the statutes unambiguously require the
restriction on Parkinson’s right to present a whistleblower
reprisal affirmative defense.
With respect to § 2303, I agree that § 2303 “establishes a separate and independent whistleblower scheme for
FBI employees, which does not provide for review at the
Board or in this Court.” Maj. Op. at 9. However, nothing
in the majority opinion explains why the internal procedure created under § 2303 provides the exclusive mechanism to consider whistleblower retaliation at the FBI.
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The reference to “any employee of the Bureau” in
§ 2303, Maj. Op. at 10, merely addresses who the offender
is—it protects FBI employees from whistleblower reprisals made by “any employee.” It does not indicate that
“any” (or all) allegations of whistleblower retaliation at
the FBI may only be considered internally under the
Attorney General’s scheme. As I read the statute, it
merely provides an administrative scheme for the enforcement of a right available to all FBI employees. Such
an affirmative grant does not and should not implicitly
limit the judicial review explicitly available to a select
class of employees that implicates the same right.
The fact that § 2303 does not distinguish between
preference eligible and not preference eligible employees,
Maj. Op. at 10, cuts against the majority’s interpretation
of the overall statutory scheme that singles out preference
eligible FBI employees and hamstrings their right of
Board review of adverse employment actions taken
against them.
The majority also wrongly relies on the combination of
the “broad and encompassing language of § 2303, and the
corresponding broad exclusion of the FBI from § 2302” to
infer a congressional intent of exclusively internal review.
Maj. Op. at 10. There are several problems with this
reasoning. First, the exclusion of the FBI from § 2302
says nothing about whether the enforcement mechanism
of § 2303 is the exclusive mechanism available to FBI
employees. Second, § 2303 limits qualifying disclosures to
those made “by the employee to the Attorney General (or
an employee designated by the Attorney General for such
purpose).” The exclusion of the FBI from § 2302 thus has
the effect of limiting the types of qualifying disclosures
available to FBI agents. It says nothing about the adjudicatory body available to remedy whistleblower reprisal.
Section 2303 prohibits certain actions by the FBI and
gives the Attorney General and the President the power
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to enforce those prohibitions, but it nowhere indicates
that the resulting administrative enforcement scheme is
intended to be exclusive, or that employees with judicial
appeal rights under §§ 7701, 7511, and 7513 cannot
contest adverse employment actions taken against them
as based on those same prohibited actions.
III
The majority also concludes that § 7701(c)(2) itself
limits Parkinson’s rights to assert § 2303 as part of his
challenge to the FBI’s employment action. Maj. Op. at
10–13. I disagree.
First, allowing an affirmative defense of whistleblower retaliation under § 7701(c)(2)(C) referencing § 2303
does not render § 7701(c)(2)(B) superfluous. The majority
does not explain how the fact that “a violation of
§ 2302(b)(8) would also qualify as a ‘violation of law’
under § 7701(c)(2)(C),” Maj. Op. at 11, applies to the
instant situation, where the premise is that § 2302(b)(8)
does not apply. In other words, the majority’s hypothetical is flawed, because the FBI cannot take action that is a
“violation of law” based on § 2302(b)(8) because of the
FBI’s exclusion from the definition of “agency” in
§ 2302(b)(8). Indeed, the inapplicability of § 2302(b)(8) is
the reason we are considering § 7701(c)(2)(C) at all in this
case. If it were otherwise, Parkinson’s right to assert
whistleblower reprisal to challenge his removal would be
found under § 7701(c)(2)(B). The “general/specific canon
of statutory construction,” Maj. Op. at 11, is thus also
inapplicable—there is no superfluity because the scope of
the two provisions is facially different. See Parkinson v.
Dep’t of Justice (“Panel Op.”) 815 F.3d 757, 774 (Fed. Cir.
2016), vacated by 691 F. App’x 909 (Fed. Cir. 2016) (per
curiam order granting petition for rehearing en banc)
(distinguishing RadLAX Gateway Hotel, LLC v. Amalgamated Bank, 566 U.S. 639 (2012)).
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If § 7701(c)(2)(B) explicitly excluded FBI employees
from raising an affirmative defense of whistleblower
retaliation, then the majority’s argument might be more
convincing. Here, however, the FBI’s exclusion is in
§ 2302(b)(8). There is no basis to conclude that Congress
intended the FBI’s exclusion from § 2302(b) as an affirmative restriction on the availability of affirmative defenses
at the Board described in § 7701(c)(2), rather than as a
restriction on statutes that rely on the criteria of
§ 2302(b) to establish jurisdiction, such as the right of
review in 5 U.S.C. § 1214(a)(3) and the independent right
of action in 5 U.S.C. § 1221.
At bottom, there is no unambiguous exclusion of preference eligible FBI employees from the right to assert an
affirmative defense of whistleblower reprisal in either
§§ 2302, 2303 or § 7701.
IV
The majority bases its decision on two additional arguments based on congressional consideration and action:
(1) Congressional concern for national security arising out
of judicial adjudication of FBI whistleblower reprisals,
Maj. Op. at 12–13, and (2) later Congressional consideration and rejection of greater whistleblower protection for
FBI employees. Maj. Op. at 13–14.
The legislative history only goes to show that Congress determined that the security risk of adjudicating all
FBI employees’ whistleblower complaints at the Board
outweighed the benefits, in a similar way that Congress
decided that adjudicating all FBI employees’ removals at
the Board outweighed the benefits. Congress, however,
granted preference eligible FBI employees the right to
Board review of certain employment actions despite these
risks. Panel Op., 815 F.3d at 771–74. As explained in
Section I above, the right to challenge the employment
action on the basis of whistleblower reprisal attaches to
the right to contest the employment action. Neither the
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Government nor the majority argue that adjudicating
whistleblower reprisals leading to adverse employment
actions pose greater security and disclosure risks than
adjudicating the removals themselves.
Moreover, nothing in the legislative commentary or
proposed legislation referenced preference eligible FBI
employees. All of the cited post-Civil Service Reform Act
legislative activity is consistent with the availability of
judicial review of Parkinson’s removal, including his
challenge that the removal was motivated by whistleblower retaliation.
V
At base, I disagree with the majority’s framing of the
issue from the perspective of Parkinson as an FBI employee first, and disregarding the congressional intent
manifest in §§ 7701 and 7513 that gives preference eligible FBI employees a right to challenge certain adverse
employment actions by alleging that the action taken was
not in accordance with law. I therefore respectfully
dissent.
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TAB DB
Mr. Carson’s Complaint

Government Executive
The Whistleblower Who Won’t Go Away
Charles S. Clark
Dec. 29, 2015
One person’s whistleblower can be another’s pest.
Testing that proposition for the past quarter-century has been Joe Carson, an Energy Department
nuclear safety engineer whose complaints about workplace health risks over the years morphed into
complaints about management reprisals against him and, more broadly, charges that the
government’s entire whistleblower adjudication infrastructure has fallen down on the job.
Carson, a GS-14 who works at Energy’s Oak Ridge, Tenn., facility with a high security clearance, has
worked mostly without a lawyer to prevail—in relief and attorney’s fees, if not always on the
merits—in no fewer than eight decisions by the Merit Systems Protection Board.
He has written thousands of letters delving into the nooks and crannies of government operations,
copies of which sit in rows of banker’s boxes in his garage in Knoxville.
The White House has been the recipient of 10 of his letters of complaint since 2009, including an
unsuccessful Freedom of Information Act request with the Office of Special Counsel seeking to
learn why the agency wasn’t taking his case on prohibited personnel practices. And his whistleblower
reprisal case against what he regards as the MSPB’s inaction to protect whistleblowers began in
2007, ballooned to five appeals in three different courts, and is still pending in the Federal Circuit
Court of Appeals.
“I do credible work, have a spotless record and get paid bonuses, but I am concerned about safety at
the Energy Department,” Carson told Government Executive. “There are many would-be
whistleblowers who can’t get an answer. Maybe I’m wrong, but if I can’t get an answer, it becomes
an issue.”
Carson’s initiation into whistleblowing began in 1991 after a supervisor threw his safety inspection
reports on dangerous materials and procedures in the trash. He began to see the Energy Department
as a “corrupt” entity that “won’t give me a chance to make my case.” Thousands of people have
been sick on the job, he says.
The Energy Department confirmed Carson’s employment but declined further comment.
Carson keeps making what he acknowledges is a “novel” legal argument using the Whistleblower
Protection Act. He maintains that the government’s position regarding his disclosures is one of
omission rather than commission. He has three basic complaints: 1) that his department is “clueless”
about whether whistleblowers are protected against reprisal; 2) that the Office of Special Counsel

1

TAB DB page 1

won’t act as a prosecutor and bring cases on his type of prohibited personnel practices; and 3) that
the Merit Systems Protection Board allows this by not performing reactive special studies. Regarding
the latter point, for example, if there is a major accident involving an agency, Carson contends
MSPB should conduct a study to determine whether whistleblowers who might have given advance
warning of the danger declined to come forward for fear of reprisal.
In Carson’s Nov. 18 letter to White House Counsel Neil Eggleston, he wrote, “The president has
the power—and I argue the responsibility—to direct MSPB and OSC to acquiesce in seeking a
judicial review of these important, untested, questions of civil service law. I do not seek a single cent
in this matter—only the ability to do my duties as [an engineer] to protect others’ health and safety
in DOE and to tell other [engineers] in the federal civil service they can do their positive legal duty
to protect public (including workplace) health and safety in their professional duty without
experiencing what I have for too many years.”
Carson recently broadened his tactics to seek allies in the national security whistleblower apparatus
even though his own work at Energy is not related. He did this in part by demanding that Special
Counsel Carolyn Lerner refer his whistleblower disclosure to the Office of the Director of National
Intelligence.
“I put it all on the line—my [professional engineer] license, my federal job and benefits, my
professional reputation—in making the following public claims,” Carson wrote to Dan Meyer,
the executive director for intelligence community whistleblowing, while submitting disclosures on
the office hotline. Carson called the Office of Special Counsel “a decades-long, law-breaking, fraud”
and the MSPB the “OSC’s decades-long, law-breaking enabler.”
Warning of a collapse of “civilization,” he then blasted his onetime allies in the “so-called good
government/watchdog groups,” mentioning the Government Accountability Project, the Project on
Government Oversight, the National Whistleblower Center, and Public Employees for
Environmental Responsibility. Such groups “cast a blind eye at this law-breaking, because it
advances their business models when foolhardy federal employees such as I put our honor and duty
before our self-interest and this OSC/MSPB law-breaking ensures a steady stream of such
individuals,” he wrote.
The intelligence community inspector general’s office this month told Carson it would take no
action, other than to refer his complaint to the Council of the Inspectors General on Integrity and
Efficiency.
No Comment
Not surprisingly, most agencies attacked by Carson—they know him well—decline comment except
indirectly or generally. The White House did not respond to Government Executive’s query. The Office
of Special Counsel would say nothing for publication. MSBP spokesman William Spencer said, “This
involves an individual with pending litigation involving MSPB, and it is MSPB policy to not
comment on any litigation matters.”
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Andrea Williams, public affairs officer for the intelligence community inspector general, said, “While
we can’t comment about any specific inquiries at this time, I can say that we encourage individuals
who want to disclose wrongdoing—classified or unclassified and touching upon the National
Intelligence Program—to make those protected disclosures through the IC IG.”
At the Project on Government Oversight, whistleblower specialist Elizabeth Hempowicz also
declined to address Carson’s case specifically.
Jeff Ruch, executive director of PEER, said his group “at one time represented Mr. Carson but had
to withdraw after a very short period for reasons that I am not at liberty to discuss.” Carson’s notion
that PEER’s business model prevented it from working with him makes no sense, he added, because
PEER agreed to take him on.
The one legal group that warmed up to Carson is the Government Accountability Project. “I know
Joe very well,” said GAP legal director Tom Devine. “GAP has represented him without charge, and
is responsible for some of his early legal success. I also have advocated some of his proposals, and
declined on others. He personifies Eric Hoffer's "True Believer," portraying me as divine when I
agree with him and the devil when I don't.”
But Devine finds Carson’s criticisms of GAP “hard to swallow” given that Carson earns far more
money than the nonprofit’s staff. “At this point, he has burned his bridges with almost all
institutions, coalitions and [nongovernmental organizations] in the whistleblower rights
community,” Devine said, “because he attacks as evil anyone who disagrees with him.”
Carson told Government Executive, “I don't need to hire an attorney to protect me because OSC
actually follows the law in doing so, on the government's nickel.”
‘A Professional Duty’
Joe Carson, 61, grew up in Brooklyn and earned a mechanical engineering degree at the University
of Rochester. Through an ROTC scholarship, he spent six years in the Navy on nuclear submarines,
having been selected by the legendary Adm. Hyman Rickover. Beginning in 1982, he worked in the
private sector at several nuclear energy plants, joining (and remaining active) in several professional
societies. He joined the Energy Department in 1990.
“My saga as a concerned DOE employee stared in late 1991, when I voiced concerned about my
DOE program's heavy use of highly paid consultants as "staff augmentation,” he said. “I perceived
my supervisor was treating agency employees as second-class citizens and that his agenda was to
maximize the amount of money he could spend on his clique of consultants.”
In reprisal, according to Carson, his performance ratings immediately dropped from outstanding to
unacceptable: “Because I am a safety inspector, he threw all my safety reports into a garbage can.”
Carson said his reports outlined a variety of serious workplace safety deficiencies in DOE's Oak
Ridge facilities. “I think [the supervisor’s] actions contributed to one or more subsequent workplace
fatalities in DOE,” he added, noting that Energy opted to self-regulate for workplace safety rather
than use the Occupational Safety and Health Administration’s regime.
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Carson is careful to stress that the safety culture at Energy has improved since the 1990s and is now
probably safer than the private sector. “The culture changed, but it is dark and dangerous, and the
process is odd,” he said, citing statements and publicity campaigns for safety from Energy Secretary
Ernest Moniz. “They lie and promise things in memos that they have no authority to [implement],”
he said.
So the father of three said he takes time away from his wife and children because “I have a
professional duty to blow the whistle regardless of possible workplace retribution.” Like a medical
doctor or a police officer, he sees his license as coming with an obligation act in the face of danger.
“All the OSC and MSPB have to do is request that the Office of Legal Counsel of the Department
of Justice review the contested civil service laws and issue its opinion as to how they are to be
interpreted,” he said. “If OLC opines that how OSC and MSPB are interpreting the laws is
acceptable, then I'll accept it and move on.”
But when he loses a round to the agencies, he claims it’s not because of the merits, but due to “some
other reason they find to dismiss my evidence.”
Does he feel any guilt about the amount of time government officials have spent on his multiple
complaints? Carson said, “It would be wrong to abuse the courts if you don’t have a case. I wouldn’t
be doing this if there were not something there.”

4

TAB DB page 4

SANDIA REPORT
SAND2013-2754
Unlimited Release
Printed March 2013

A Literature Review of Safety Culture
Kerstan S. Cole, Susan M. Stevens-Adams, & Caren A. Wenner

Prepared by
Sandia National Laboratories
Albuquerque, New Mexico 87185 and Livermore, California 94550
Sandia National Laboratories is a multi-program laboratory managed and operated by Sandia Corporation,
a wholly owned subsidiary of Lockheed Martin Corporation, for the U.S. Department of Energy's
National Nuclear Security Administration under contract DE -AC04-94AL85000.
Approved for public release; further dissemination unlimited.

TAB DB page 5

Issued by Sandia National Laboratories, operated for the United States Department of Energy

by Sandia Corporation.
NOTICE: This report was prepared as an account of work sponsored by an agency of the
United States Government. Neither the United States Government, nor any agency thereof,
nor any of their employees, nor any of their contractors, subcontractors, or their employees,
make any warranty, express or implied, or assume any legal liability or responsibility for the
accuracy, completeness, or usefulness of any information, apparatus, product, or process
disclosed, or represent that its use would not infringe privately owned rights. Reference herein
to any specific commercial product, process, or service by trade name, trademark,
manufacturer, or otherwise, does not necessarily constitute or imply its endorsement,
recommendation, or favoring by the United States Government, any agency thereof, or any of
their contractors or subcontractors. The views and opinions expressed herein do not
necessarily state or reflect those of the United States Government, any agency thereof, or any
of their contractors.
Printed in the United States of America. This report has been reproduced directly from the best
available copy.
Available to DOE and DOE contractors from
U.S. Department of Energy
Office of Scientific and Technical Information
P.O. Box 62
Oak Ridge, TN 37831
Telephone:
Facsimile:
E-Mail:
Online ordering:

(865) 576-8401
(865) 576-5728
reports@adonis.osti.gov
http://www.osti.gov/bridge

Available to the public from
U.S. Department of Commerce
National Technical Information Service
5285 Port Royal Rd.
Springfield, VA 22161
Telephone:
Facsimile:
E-Mail:
Online order:

(800) 553-6847
(703) 605-6900
orders@ntis.fedworld.gov
http://www.ntis.gov/help/ordermethods.asp?loc=7-4-0#online

2

TAB DB page 6

SAND2013-2754
Unlimited Release
Printed March 2013

A Literature Review of Safety Culture
Kerstan S. Cole, Susan M. Stevens-Adams, & Caren A. Wenner
Human Factors & Statistics
Sandia National Laboratories
P.O. Box 5800
Albuquerque, New Mexico 87185-0830

Abstract
Workplace safety has been historically neglected by organizations in order to enhance
profitability. Over the past 30 years, safety concerns and attention to safety have
increased due to a series of disastrous events occurring across many different
industries (e.g., Chernobyl, Upper Big-Branch Mine, Davis-Besse etc.). Many
organizations have focused on promoting a healthy safety culture as a way to
understand past incidents, and to prevent future disasters. There is an extensive
academic literature devoted to safety culture, and the Department of Energy has also
published a significant number of documents related to safety culture. The purpose of
the current endeavor was to conduct a review of the safety culture literature in order
to understand definitions, methodologies, models, and successful interventions for
improving safety culture. After reviewing the literature, we observed four emerging
themes. First, it was apparent that although safety culture is a valuable construct, it
has some inherent weaknesses. For example, there is no common definition of safety
culture and no standard way for assessing the construct. Second, it is apparent that
researchers know how to measure particular components of safety culture, with
specific focus on individual and organizational factors. Such existing methodologies
can be leveraged for future assessments. Third, based on the published literature, the
relationship between safety culture and performance is tenuous at best. There are few
empirical studies that examine the relationship between safety culture and safety
performance metrics. Further, most of these studies do not include a description of the
implementation of interventions to improve safety culture, or do not measure the
effect of these interventions on safety culture or performance. Fourth, safety culture is
best viewed as a dynamic, multi-faceted overall system composed of individual,
engineered and organizational models. By addressing all three components of safety
culture, organizations have a better chance of understanding, evaluating, and making
positive changes towards safety within their own organization.
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1. BACKGROUND
According to a 2012 report from the Bureau of Labor Statistics (BLS), nearly three million
nonfatal workplace injuries and illness were reported by private industry employers in 2011;
meaning an incident rate of 3.5 cases per 100 equivalent full-time workers (BLS, 2012). Further,
the total recordable cases (TRC) injury and illness incident rate among government workers was
higher, reaching 5.7 cases per 100 full-time workers, and approximately 1.1million employees
sought medical consultation after being injured on the job. The National Safety Council (NSC)
reported that organizations in the United States lost approximately $168.9 billion as a result of
both injuries and injury deaths (Lin et al., 2011). Additionally, the NSC reported that each
worker must increase his or her productivity on average $1200 in order to offset the costs of a
single injured worker.
Given these costs, organizations are now investing more time and resources into the protection of
their employees. This has not always been the case as workplace safety has been historically
neglected by organizations to enhance profitability. Safety concerns, and attention to safety, have
also increased after a series of disastrous events in the early 1900s through the present (e.g.
Triangle Shirtwaist factory fire, 1911; Hawks Nest Tunnel 1930s; Three Mile Island, 1979;
Challenger explosion, 1986; Chernobyl, 1986). Although the frequency of such large-scale
acccidents has generally decreased over time, organizational disasters are still evident today.
Safety culture has become a common construct in which to discuss these significant accidents
and other industrial safety incidents.

The Nuclear Regulatory Commission (NRC) has been emphasizing the importance of having a
strong safety culture for nuclear operations since 1989, in which they published a policy
statement emphasizing the expectations for a strong safety culture. Since then, several incidents
occurring at nuclear power plants generated a lot of additional discourse about safety culture. For
example, in March of 2002, maintenance workers discovered that boric acid corrosion caused the
development of a large hole in the reactor pressure vessel head in the Davis-Besse nuclear plant.
The NRC investigation concluded that leadership was aware of the potentially damaging effects
of boric acid corrosion because the same issue was identified at Turkey Point, another U.S.
power plant, in 1987. However, inspectors failed to detect the progressing degradation even
though the acid had actually corroded through over 6 inches of carbon steel over an area the size
of a football. Future investigations cited congressional pressure as a factor which led to the NRC
safety culture oversight in the Reactor Oversight Process. As a result of the 2002 event, the NRC
fined the FirstEnergy Corporation, the operator of the Davis-Besse plant, over $5 million. The
company paid an additional $28 million in fines under a settlement with the U.S. Department of
Justice and the plant was shut down for a 2 year period.
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Efforts to address safety culture within the nuclear power industry are also supported by other
organizations, such as International Atomic Energy Agency (IAEA) and Institute of Nuclear
Power Operations (INPO). INPO was established as a result of the accident at Three Mile
Island, which occurred in March of 1979, and as a response to concerns posed by the Kemeny
Commission, the group which was appointed to investigate the accident by President Carter. The
objectives of INPO are to specify appropriate safety standards for management, quality
assurance, operating procedures and practices and to conduct independent evaluations of nuclear
power facilities. In addition, INPO systematically gathers, reviews, and analyzes incidents that
occur industry-wide in an effort to relay information to potentially affected parties. As a result of
the Davis-Besse event, INPO published the Principles for a Strong Nuclear Safety Culture in
November 2004, and continues to assist nuclear power plants in assessing safety culture within
their operations. Other INPO guidance specifies required safety culture self assessments for
plants (INPO SOER 02-4). Safety culture remains a significant focus for INPO, and INPO
published Traits of a Healthy Nuclear Safety Culture in December 2012, which defines three
traits and ten attributes that comprise safety culture.
The NRC has continuously been strengthening their efforts in this area in response to events in
the industry (such as Davis-Besse), and in 2009 began a three-year project to develop an updated
safety culture policy statement. During this time, the power reactor sector sought to explicitly
work to achieve a strong nuclear safety culture. They did this by establishing a repeatable,
holistic approach for sites to use in assessing safety culture on a continuing basis. This guidance
can be found in Fostering a Strong Nuclear Safety Culture (NEI 09-07, 2010) and specifies the
process that plants can follow to assess their safety culture.
The updated NRC safety culture policy statement was published as Final in the Federal Register
in 2011. This policy statement includes a definition of safety culture and the nine traits that
characterize it, considers the interface of safety and security, recognizes diversity of regulated
entities, applies to safety-related vendors and suppliers, considers negative factors (e.g., incentive
goals) and does not address implementation directly. The statement of policy (NRC, 2011) is as
follows:
“The Commission’s expectation that individuals and organizations performing regulated
activities establish and maintain a positive safety culture commensurate with the safety
and security significance of their actions and the nature and complexity of their
organizations and functions.”
Nuclear power is not the only industry that has been focused on safety culture. Almost every
high consequence industry has been attempting to address concerns around safety culture in their
particular domain. For example, there was a great deal of discourse around the concept of safety
culture following a series of mining incidents in 2010. The Upper Big Branch Mine in West
8
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Virginia had previously been cited for numerous safety violations (Maher, Powers, & Hughes,
2010). In April 2010, a methane buildup resulted in an explosion and the collapse of a mine. In
the following days, there was speculation surrounding the safety culture of workers, as well as
those who held leadership positions at this mine. Even when supervisors assured employees that
working conditions were safe, the miners knew that their safety equipment (e.g., the methane
detectors and ventilation systems) did not consistently operate (Berkes & Langfitt, 2010). Miners
observed engineers rewiring methane detector equipment under management supervision so that
employees could continue to work in these unsafe environments for the purpose of increasing
productivity (Christopher, 2010). This eventually led to a destructive situation and resulted in
injuries, deaths, and a large financial burden.
Safety Culture is also included in DOE’s Integrated Safety Management System Guide (DOE G
450.4-1C), and Attachment 10 to the ISMS Guide defines three safety culture focus areas and
associated attributes as guidance for achieving a strong safety culture. Further, the Energy
Facility Contractors Group (EFCOG) has been focusing on safety culture for many years, and a
Subgroup has been established under the Integrated Safety Management & Quality Assurance
Working Group to focus on Safety Culture/High Reliability Organizations. Leveraging these
efforts, efforts have also been established within both the Department of Energy’s (DOE’s)
Office of Health, Safety and Security (HSS), and within the National Nuclear Security
Administration (NNSA) to specifically focus on safety culture within DOE and NNSA facilities.
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2. PURPOSE: INTRODUCTION TO SAFETY CULTURE
Some safety culture researchers posit that allowing employees to work without following safety
protocol creates a negative organizational safety culture (Agnew & Daniels, 2010; Arboleda,
Morrow, Crum, & Shelley, 2003; Clarke, 1999; Harvey, Bolam, Gregrory, & Erdos, 2001). They
maintain that if cultures such as the ones present in the Upper Big Branch Mine and Davis-Besse
are sustained for an extended period, disasters are almost inevitable (Agnew & Daniels, 2010).
On the other hand, these researchers maintain that a positive safety culture can help prevent
work-related injuries, including major disasters similar to what occurred at the Upper Big Branch
Mine (e.g., Bailey, 1997; Hayes, Perander, Smecko, & Trask, 1998; O’Toole, 2002).
We should expect that injuries and their associated costs will decrease over time when an
organization views safety as an investment rather than an expense (OSHA, 2003). Similarly,
there is widespread belief that a small near-term investment in safety programs could potentially
prevent large, future costs due to a disaster. These costs could include workers compensation,
lost-time work, or substantial legal costs. Additionally, public reputations could be damaged if
the incident was significant, resulting in other financial losses for companies in the market
(Myers, 2010). In an attempt to reduce injuries and costs, many organizations have developed
efforts to assess and promote a positive safety culture (e.g., Arboleda et al., 2003; Haber,
Shurberg, & Hofmann, 1994).
Most researchers would agree that safety culture is a valuable construct. In fact, there is a
significant body of literature devoted to safety culture (for a review, see Guldenmund, 2000 and
Zohar, 2010). However, a review of the safety culture literature suggests that the construct has
some inherent weaknesses. First, despite the fact that the concept of safety culture was initially
developed over 25 years ago, a common definition and assessment methodology has not been
established. Second, the safety culture construct is further confounded by the research on safety
climate, which in some cases is used interchangeably with safety culture and in other cases is
thought to be a distinct construct. In many cases researchers are in fact measuring safety climate
rather than safety culture. Third, the assessment techniques that do exist are diagnostic rather
than predictive. In fact, the majority of work in this domain measures employee perceptions of
safety related factors at a single point in time. These studies are successful at describing how
employees perceive their work environment but are poor at predicting what this means for future
organizational performance. Fourth, based on the literature, the association between safety
performance and safety culture is tenuous at best. Few empirical studies examine the relationship
between measures of safety performance (e.g., injury rates or other metrics) and safety culture.
Finally, because most of the approaches to measuring safety culture result in assessments across
a number of factors/dimensions, there is not yet a defined way to combine the results into a
measure of safety culture (e.g., if scores on some dimensions are high while others are low, what
can we conclude about the overall safety culture?).
11
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The purpose of this paper is to review the literature on safety culture and to advocate a balanced
view for managing safety in the workplace. Safety is best managed through the three different
systems described by Reason (1997) including the person model, the engineering model, and the
organization model. The following sections elucidate the literature on the origins, definitions,
differences between safety climate and safety culture, models, case studies, other types of studies
related to this construct, and a summary of Reason’s balanced approach to preventing
organizational safety incidents and its practical applications.
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3. ORIGINS OF SAFETY CULTURE
3.1. Organizational Culture
One way to frame safety culture is to examine it within the broader context of organizational
culture. Although these constructs were developed separately (i.e., safety culture was not
originally a subculture of organizational culture), they are related concepts. Schein (1990)
defines organizational culture as:
“[A] pattern of basic assumptions, invented, discovered, or developed by a given group,
as it learns to cope with its problems of external adaptation and internal integration, that
has worked well enough to be considered valid and, therefore is to be taught to new
members as the correct way to perceive, think, and feel in relation to those problems” (p.
111).
Schein states that an organization’s culture manifests itself in three ways: 1) through observable
artifacts, 2) values, and 3) basic underlying assumptions. Artifacts are those things that
employees observe and feel when entering an organization. Schein describes these things as
“palpable but hard to decipher accurately” (p.111). They include things such as the physical
layout of the space, how employees address each other, and the organization’s emotional
intensity. Artifacts also include statements of philosophy, annual reports and company records.
Although artifacts can be observed and felt, Schein posits that they are not reliable indicators of
how members of an organization react. For example, we may observe that one organization is
much more formal than another, but artifacts do not tell us why this is so.
Schein considers an organization’s values as those things that espouse norms, ideologies,
charters, and philosophies. These things can be investigated through questionnaires, survey
instruments, interviews, and observations. The goal of investigating an organization’s values is
to understand why particular observed phenomena occur the way they do. An organization’s
values are typically the basis of an organization’s mission. For example, the following is the
current mission statement for the Massey Energy Company (http://www.masseyenergyco.com),
which owned and operated the Upper Big Branch Mine:
Customers: To supply our customers with the highest quality coals at reasonable and
competitive prices.
Shareholders: To earn optimal rates of return on the capital used in our business.
Employees: To provide for the best possible well-being of members.
Communities: To be responsible citizens and responsive to the needs of our environment.
The values of the organization are clearly stated in the preceding mission statement. However,
preliminary evidence from the investigation of the mine disaster suggests that these principles
13
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were not applied consistently at the Upper Big Branch Mine (Berkes & Langfitt, 2010;
Christopher, 2010). The organization’s basic assumptions may have influenced the inconsistent
application of the mission statement. Schein describes an organization’s assumptions as those
that are underlying and usually unconscious and that determine perceptions, thought processes,
feelings, and behavior (Schein, 1990). It is possible for an organization to have conflicting values
but a general consensus about its assumptions. Alternatively, employees may agree about their
organization’s espoused values, but may disagree about the underlying organizational
assumptions. These contradictories may manifest themselves as inconsistent behavior (1990).
Employee surveys are probably the most frequently used assessment method to examine
organizational culture. In a recent review, Jung et al. (2009) identified 70 instruments for
measuring this construct; these surveys measure employee attitudes and perceptions across
different dimensions of an organization’s culture. Twenty-six major dimensions (e.g., ethics,
rewards, development, leadership, goals, etc.) were identified within those instruments.
Organizations who monitor and effectively intervene upon their culture generally improve the
work environment for their employees (2009). With regard to safety, the authors speculate that
increasing employee perceptions of their safety culture may be associated with similar positive
benefits in terms of reduced injuries and associated costs, although the authors did not directly
investigate this association. Likewise, they suggest that there are negative consequences involved
in a non-existent or poorly structured safety culture.

3.2. Safety Culture
The term safety culture can be traced back to the 1986 nuclear explosion at Chernobyl
(Wiegmann et al., 2002). At Chernobyl, two explosions led to the release of molten core
fragments of the Chernobyl-4 nuclear reactor and fission products into the atmosphere. It is
noted as one of the worst commercial nuclear power accidents in history. The International
Safety Advisory Group (INSAG), an advisory group to the International Atomic Energy Agency
(IAEA) tasked with investigating the Chernoybl accident, used the term “poor safety culture” to
identify factors contributing and leading up to the Chernobyl accident (Wiegmann et al., 2002).
Although INSAG borrowed the term ‘culture’ from anthropologists, there is no mention of any
other bodies of literature in their report. Thus, it can be inferred that the safety culture literature
did not originally develop theoretically from organizational culture. INSAG claimed that ‘the
phrase safety culture refers to a very general matter, the personal dedication and accountability
of all individuals engaged in any activity which has a bearing on the safety of nuclear power
plants’. However, the group left the meaning of the term open to interpretation and did not
provide guidance as to how this construct could be assessed; a fact that still plagues this concept
today.
INSAG defined safety culture as “that assembly of characteristics and attitudes in organizations
and individuals, which establishes that, as an overriding priority, nuclear power plant safety
14
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issues receive the attention warranted by their significance.” This definition highlights two major
points: First, while safety culture is about good safety attitudes, it is also about good safety
management established by organizations and second, good safety culture means assigning the
highest priority to safety. The INSAG report presented the concept of safety culture as it related
to both organizations and individuals, but it did not provide a link between safety culture and
measures of safety performance.
Since the initial use of the term, researchers have continued to develop definitions of safety
culture. Table 1 summarizes some of these definitions found in the literature (see Guldenmund,
2000; Yule, 2003; and Choudry, Fand and Mohamed, 2007).
Table 1. Definitions of Safety Culture

Reference

Definition of Safety Culture

Cox and Cox (1991)

Safety culture reflects the attitudes, beliefs,
perceptions, and values that employees share in
relation to safety (safety culture)

International Safety
Advisory Group (1991)

Safety culture is that assembly of
characteristics and attitudes in organizations
and individuals which establishes that, as an
overriding priority, nuclear plant safety issues
receive the attention warranted by their
significance (safety culture)

Pidgeon (1991)

The set of beliefs, norms, attitudes, roles, and
social and technical practices that are
concerned with minimizing the exposure of
employees, managers, customers and members
of the public to conditions considered
dangerous or injurious (safety culture)

Ostrom et al. (1993)

The concept that the organization’s beliefs and
attitudes, manifested in actions, policies, and
procedures, affect its safety performance
(safety culture)

Geller (1994)

In a total safety culture (TSC), everyone feels
responsible for safety and pursues it on a daily
basis (safety culture)

Berends (1996)

The collective mental programming towards
safety of a group of organization members
(safety culture)

Lee (1996)

The safety culture of an organization is the
product of individual and group values,
attitudes, perceptions, competencies, and
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Reference

Definition of Safety Culture
patterns of behavior that determine the
commitment to, and the style and proficiency
of, and organization’s health and safety
management (safety culture)

An abstract concept, which is underpinned by
the amalgamation of individual and group
perceptions, thought processes, feelings, and
Kennedy and Kirwan (1998) behaviors, which in turn gives rise to the
particular way of doing things in the
organization. It is a sub-element of the overall
organizational culture. (safety culture)

Hale (2000)

Refers to the attitudes, beliefs, and perceptions
shared by natural groups as defining norms and
values, which determine how they act and react
in relation to risks and risk control systems.
(safety culture)

Glendon and Stanton (2000)

Compromises attitudes, behaviors, norms and
values, personal responsibilities as well as
human resource features such as training and
development. (safety culture)

Guldenmund (2000)

Those aspects of the organizational culture
which will impact on attitudes and behavior
related to increasing or decreasing risk. (safety
culture)

Cooper (2000)

Culture is the product of multiple goal-directed
interactions between people (psychological),
jobs (behavioral), and the organizational
(situational); while safety culture is that
observable degree of effort by which all
organizational members directs their attention
and actions toward improving safety on a daily
basis. (safety culture)

Mohamed (2003)

A sub-facet of organizational culture, which
affects workers’ attitudes and behavior in
relation to an organization’s on-going safety
performance. (safety culture)

Richter and Koch (2004)

Shared and learned meanings, experiences, and
interpretations of work and safety – expressed
partially symbolically- which guide people’s
actions toward risk, accidents and prevention.
(safety culture)
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Reference

Definition of Safety Culture

Fang et al. (2006)

A set of prevailing indicators, beliefs, and
values that the organization owns in safety.
(safety culture)

Nuclear Regulatory
Commission (2011)

Nuclear Safety Culture is the core values and
behaviors resulting from a collective
commitment by leaders and individuals to
emphasize safety over competing goals to
ensure protection of people and the
environment.

As this table shows, most definitions are relatively similar in the beliefs perspective, with each
focusing on the way that people think or behave in relation to safety. These definitions tend to
reflect the view that safety culture is something that an organization ‘is’ rather than something
that an organization ‘has’. The concept of safety culture is often presented separately from an
organization’s other characteristics, such as the work schedule, technology, business strategy and
financial decision-making (Reiman & Oedewald, 2004).
In their 2002 review of safety culture and safety climate research, Wiegmann, et al. identified the
following as being common attributes related to safety culture across the various definitions
found in the literature:
 Refers to shared values among a group or organization.
 Is concerned with formal safety issues, and is closely related to, but not restricted to,
management and supervisory systems.
 Emphasizes contribution of everyone, at all levels, in an organization
 Impacts how individual members of the organization behave at work.
 Is reflected in contingency between reward systems and safety performance.
 Is reflected in an organization’s willingness to learn from errors, incidents and accidents
 Is relatively enduring, stable and resistant to change.
The literature reflects no consensus as to the number of factors that comprise an organization’s
safety culture – as few as 2 and as many as 19 have been reported (Wiegmann et al., 2002).
Wiegmann, et al. (2002; 2004) identified five factors that are commonly agreed to reflect safety
culture: organizational commitment, management involvement, employee empowerment, reward
systems and reporting systems. Pidgeon (1998) argued that a “good” safety culture is related to
four factors: senior management commitment to safety, realistic and flexible practices for
handling both well-defined and ill-defined hazards, continuous organizational learning, and a
care and concern for hazards shared across the workforce.
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The history of the use of safety culture as a construct in which to understand organizational
safety performance is rooted in large-scale industrial accidents (such as the Chernobyl accident
in 1986 and the Challenger accident in 1986). In these instances, safety culture was the term
used for an explanatory construct for the way that a combination of managerial, organizational
and social factors resulted in an accident (Clarke, 2000). It is useful, however, to note that a
researchers (Cox and Flin, 1998) have highlighted that the post-hoc analysis of safety culture that
has occurred after major industrial accidents do not actually establish causality between safety
culture and safety performance. Glendon and Litherland (2001) conclude that there has not yet
been evidence of causal links between measures of safety culture and performance outcomes.
Sorensen (2002) recognizes that while there have been some substantial efforts in the literature to
establish a relationship between safety culture (or its associated attributes) and operational
safety, performance indicators that can be used to detect changes in safety culture (and thus
predict changes in safety performance) have not been defined. He further states that “no
performance indictors to gauge safety culture and its impact on safety of operations have been
identified and validated,” and “statistical evidence that unambiguously links safety culture or
specific attributes of safety culture with the safety or operations is surprisingly rare, especially
within the nuclear industry.”
Despite the cautions raised by researchers, including the lack of consensus on definitions and the
lack of theoretical underpinnings for the construct (Pidgeon, 1998; Glendon & Litherland, 2001),
there continues to be agreement that a positive safety culture is something to which every
organization should aspire, and that a “negative” safety culture may be associated with
undesirable outcomes. Sorensen (2002) notes that one of the omissions in the guides published
by the nuclear power industry for establishing and evaluating safety culture is an explicit link
between safety culture and safety operations, and that such a link is assumed (but not
demonstrated) to be in place. Guldenmund (2010) identifies a number of reasons why safety
culture remains a highly valued construct despite some of the deficiencies previously identified,
including that if there is a perception that indicators of safety culture deterioration can be
identified, these can be used as a leading indicator or a pending catastrophe, and that a healthy
safety culture is viewed by many as a mediator for safe performance even in the absence of other
aspects of a robust safety management program (instrumentation, procedures or supervision).
Others caution against the overreliance on a robust safety culture to compensate for other safety
deficiencies.

3.3. Safety Culture versus Safety Climate
Whereas safety culture represents long-term attitudes, beliefs and the stable ways in which
people behave, safety climate represents a snapshot of the current state of these factors at any
one time (Flin et al., 2000). Thus, safety climate is something that an organization ‘has’ at a
particular time. Flin et al. (2000) identified emergent themes in their review of 18 published
reports on safety climate. They report that the most commonly measured climate dimensions are
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those related to management, risk, safety arrangements, procedures, training, and work pressure
(in that order). It is noted that that the use of the term safety climate appeared prior to the use of
the term safety culture in the literature.
Table 2 is a collection of definitions of safety climate as described by Guldenmund (2000), Yule
(2003), and Choudry, Fand and Mohamed (2007).
Table 2. Definitions of Safety Climate

Reference
Zohar (1980)

Glennon (1982a, b)

Brown and Holmes (1986)
Dedobbeleer and Beland
(1991)

Molar perceptions people have of their work setting.

Cooper and Philips (1994)

Niskanen (1994)

Coyle et al. (1995)

Cabrera et al. (1997)

Williamson et al. (1997)

Definition of Safety Climate
A summary of molar perceptions that employees share
about their work environment.
Employees’ perceptions of the many characteristics of
their organization that have a direct impact upon their
behavior to reduce or eliminate danger and, safety
climate is a special kind of organizational climate.
A set of perception of beliefs held by an individual
and/or group about a particular entity.

Safety climate is concerned with the shared
perceptions and beliefs that workers hold regarding
safety in their work place.
Safety climate refers to a set of attributes that can be
perceived about particular work organizations and
which may be induced by the policies and practices
that those organizations impose upon their workers
and supervisors.
The objective measurement of attitudes and
perceptions toward occupational health and safety
issues.
The shared perceptions of organizational members
about their work environment and, more precisely,
about their organizational safety policies.
Safety climate is a summary concept describing the
safety ethic in an organization or workplace which is
reflected in employees' beliefs about safety.

There is continued confusion in the literature regarding safety culture and safety climate. While
some researchers have used the terms interchangeably, others argue that safety climate is distinct
from safety culture in some essential dimensions. Some researchers (Wiegmann, et al, 2002;
Cox and Flin, 1998) have described the distinction between safety culture and safety climate as
analogous to the distinction between personality and mood in psychology. That is, personality
(or culture) is an emergent property of a system that is relatively stable and difficult to change.
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Mood (or climate) is then a transient property that is sensitive to external environments and
situations. In this view, safety climate can be considered a snapshot of the underlying culture at
a particular point in time. Safety climate measures tend to focus on employee’s current
perceptions and attitudes about safety and do not usually claim to assess the underlying values or
management philosophies (Cox and Flin, 1998). Weigmann, et al. (2002) highlights that, as
compared to safety culture, safety climate is a temporal phenomenon, relatively unstable and
subject to change, more closely connected to situational and environmental factors, and more
related to perceptions of the state of safety at a particular time.
As with safety culture, there is no consensus in the literature regarding the dimensions/factors
that comprise safety climate. Clarke (2000) reviewed 16 empirical studies of safety climate and
notes that the number of factors ranged from 1 to 16 in those studies. However, she identifies
five common themes: work task/work environment, personal involvement and responsibility,
management attitudes, safety management system, and management actions. Mearns, et al.
(2003), citing Flin et al. (2000), identifies management commitment, supervisor competence,
priority of safety over production and time pressure as the recurring themes across various safety
climate dimensions.
However, while there is little empirical evidence relating measures of safety culture to safety
outcomes, there does seem to be consensus that there is a link between safety climate and safety
performance as demonstrated in a variety of studies across industries. For example, Zohar
(2010) concludes that safety climate has been validated as a robust leading indicator of safety
outcomes, Mearns, et al. (2003) notes that it is becoming accepted that a favorable safety climate
is essential for safe operation based on a number of studies that demonstrate that elements of
safety climate have been found to be predictors of unsafe behaviors or accidents, and a metaanalysis performed by Christian, et al. (2009) found a significant correlation between safety
climate and safety outcomes. However, Gadd and Collins (2002) conclude that there has been
little research that has attempted to validate safety climate assessment tools with actual safety
performance, and that most research relies on self-reported measures of behavior rather than
actual safety behaviors. Gadd and Collins (2002) suggest that such an approach might be subject
to social desirability biases, where people respond as they feel they “should” rather than as they
would actually behave. Thus, the survey results may not actually predict behavior in the
organization.
Cox and Flin (1998) note that questionnaires that claim to measure safety culture or safety
climate are very similar in terms of what dimensions they choose to focus on. Silbey (2009)
notes that most of the assessment techniques used to measure safety culture rely on data
collected from individuals through survey instruments, and thus may actually be measuring
safety climate. Similarly, Guldenmund (2010) suggests that safety climate scales have been used
extensively to (attempt to) measure safety culture.
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3.4. Models of Safety Culture
Geller (1994) developed a model of safety culture that has three distinct, dynamic and interactive
factors: person, behavior, and environment. He presented 10 principles that form the foundation
for a total safety culture. These 10 principles for achieving a ‘total safety culture’ within the
workplace include: 1) employee driven safety rules and procedures, 2) a behavior-based
approach, 3) a focus on safety processes not outcomes, 4) a view of behavior being directed by
activators and motivated by consequences, 5) focus on achieving success, not on avoiding
failure, 6) observation and feedback on work practices, 7) effective feedback through behaviorbased coaching, 8) observation and coaching as key activities, 9) the importance of self-esteem,
belonging and empowerment and 10) safety as a priority rather than a value. Three years later,
Geller (1997) proposed a ‘Total Safety Culture’ model that includes ‘the safety triad’ and
recognizes the dynamic and interactive relationship between person, environment and behavior.
Again, he advocates the 10 principles or values that form the basis of a total safety culture.
Cooper (2000) presents a model that recognizes the presence of an interactive or reciprocal
relationship between psychological, situational and behavioral factors of safety culture. He
claims that organizational culture is the product of multiple goal-directed interactions between
people (psychological), jobs (behavioral), and the organization (situational). He suggests that
people can neither be deterministically controlled through their environment nor entirely selfdetermining, but they and their environments influence one another in a perpetual dynamic
interplay. In his reciprocal safety culture model, attitudes and perceptions can be assessed
through safety climate questionnaires. Actual safety-related behaviors are assessed through
checklists developed as part of behavioral safety initiatives. Further, situational features are
assessed through safety management systems audits/inspections. This reciprocal framework has
the potential to quantify the relevant components of safety culture and can be measured
independently or in combination. Geller’s (1997) model is similar to Cooper’s reciprocal model,
with the only difference being that the term environment is used rather than situation.
Another model of safety culture is safety citizenship behavior (SCB). Advocates of the SCB
model of safety culture posit that safety initiatives based on mere compliance are not sufficient
(Dilda, Mearns, & Flin, 2009; Hofmann, Morgeson, & Gerras, 2003). They claim that
organizations need individuals who are proactive in participating and initiating improvements in
safety. They refer to these behaviors as SCB. SCB is a higher order construct that consists of
different types of behaviors such as stewardship, voicing one’s opinion, helping co-workers,
whistle-blowing, initiating workplace change, and civic virtue (Hofmann et al., 2003). SCB is a
subcategory of organizational citizenship behavior (OCB). Like OCB, although these behaviors
are not directly incentivized and are not part of a reward system, they serve to promote effective
functioning of an organization. The concept of citizenship behavior is based on the principle of
reciprocity. According to this principle, employees will have high-quality relationships with their
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supervisor, which are based on trust and support, in so far as they engage in behaviors that are
valuable to the organization (Dilda et al., 2009).
Past research has shown that employees exhibit higher degrees of safety compliance than SCB.
Safety compliance behaviors are characterized by rule following, wearing protective clothing,
avoiding risky practices, etc. Compared to SCB, safety compliance ensures control and rigid
implementation of rules, while SCB allows employees to use their discretion with respect to the
safety of their work (Dilda et al., 2009). Dilda et al. (2009) attempted to determine what
motivates employees to engage in SCB. The authors interviewed and administered a survey that
measured employee safety compliance and SCB to 24 supervisory-level employees at a UK
based oil and gas company. The interviews questions were developed by Bolino and Turnley
(2005) and followed a semi-structured pattern. The survey consisted of seven items from the
Offshore Safety Questionnaire, which measured safety compliance and eight items from a survey
developed by Hofman, Morgeson, and Gerras (2003), which measured SCB. Participants rated
all items on Likert scale from 1 (strongly disagree) to 5 (strongly agree). The results indicated
that participants reported engaging in high levels of both safety compliance and SCB.
Participants also reported the following motivators for engaging in SCB: self-preservation (i.e.,
wanting to be safe), individual priority (i.e., care for others/personal enthusiasm, responsibility
for one’s own safety), team spirit and peer pressure, and culture (i.e., it is the way we do things
here, everyone is safety conscious, we are told/expected to observe safety, we have safety
programs).

3.5. Case Studies
There have been multitudes of case studies that have assessed safety culture in a specific
company or industry. A review of these case studies was undertaken to identify any studies in
which researchers specifically measured the effect of safety culture interventions – that is, where
they measured safety culture, took specific actions to address shortcomings identified, and then
re-measured safety culture to identify the effects of their interventions. Similarly, Hale et al
(2010) conducted a literature review looking for studies that documented the effect of
interventions on safety culture, and concluded that there are few methodologically sound studies
that have been published. While no such studies were found, there were some studies that did
attempt to look at changes in safety culture due to various factors. A few of these studies are
summarized below.
Nielsen, Rasmussen, Glasscock and Spangenberg (2008) looked at two twin plants (owned by
the same company) which manufacture wind turbines. Despite being owned by the same
company and producing the same products, one plant (Plant B) had significantly more errors
than the other (Plant A). Plant A, prior to the study, was involved in a comprehensive work
environment project based on worker involvement and one focus was on safety related issues.
Employees from both plants attended a one week introductory course on safety. Accident data
(self-reported) was collected at both plants from one year prior to baseline and until six months
after the study. Audits were conducted at T0 and T1 and questionnaire data was collected as
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well. The researchers did not have a formal intervention but the intervention Plant A learned
was transferred to Plant B over the course of the study. The researchers found that the selfreported accident data decreased in Plant B. Unfortunately, it is unclear what the work
environment project entailed and exactly what knowledge was transferred from Plant A to Plant
B. Thus, it is hard to interpret the researchers’ results and make a definite statement about a
change in safety culture.
Zhou, Fang and Mohamed (2011) examined the consistency of safety climate factor structure and
safety climate questionnaires over a three year period at a Chinese construction company.
Construction workers at the Chinese construction company were given a survey of safety climate
in 2004 and again in 2007. The survey consisted of 87-items asking about key aspects of safety
climate within the organization. The researchers performed a factor analysis on the items for
both years and found that both years comprised the same four-factor structure of safety culture;
1) safety regulations, 2) safety supervision, safety training and workmates’ support, 3)
management commitment and 4) safety attitude. In addition, the confirmatory factor analysis
established that the second-order factor of safety climate was unchanged. While this study found
a change in perception over time, the study did not identify a particular safety issue and
implement an intervention or training to address this issue. This study does not shed any light
onto any quantitative behavioral safety change.
Cooper, Phillips, Sutherland and Makin (1994) performed a field study on a large multinational
company in which the production workers were employed on a continuous, three-shift, sevenday week, 10-day cycle. The researchers analyzed the company’s accident records and
performed in-depth, semi-structured interviews with a random sample of 15% of the workforce.
Based on this information, the researchers developed departmental checklists. Safety observers
were recruited and undertook two days’ training. Following a practice period, a copy of the
checklist for each department was displayed in the respective department. The department was
also asked to set safety ‘goals’ for critical behaviors in that department. The observations in
each department took about 10 minutes to complete and were done on every shift by the observer
touring the department. The results of the weekly observations were posted in each department
to make explicit to the workforce where to focus their attention the following week. The
researchers found a steady global improvement in safe behavior performance across the factory
as a whole; however, these results were attributed to the goal-setting and awareness exercises
(e.g., posting the results of the weekly observations). Further, there was no tie to safety
performance explored. Once again, this study does not show any quantitative behavioral change.
Havold (2005) completed a case study looking at safety culture at a Norwegian shipping
company. Seafaring has historically been one of the world’s most dangerous occupations. A
self-completion study was administered to 20 ships which included questions about the
company’s safety culture and the employees’ perceptions of safety. The researchers performed a
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factor analysis on the results and identified four factors: 1) Employee and management’s attitude
to safety and quality, 2) Knowledge, 3) Attitudes to safety rules/instructions and 4) Quality and
safety experience. The researchers concluded that there was a high degree of consensus among
respondents regarding safety culture regardless of nationality, vessel or occupation but did not
implement any sort of intervention or training and did not show any quantitative change in safety
behavior.
Naevestad (2010) interviewed three different groups working on or with a Norwegian offshore
platform: onshore managers, crane operators and process operators. The company initiated a
safety culture campaign and, a year later, the author interviewed people from all three groups and
asked questions about the safety culture campaign, thoughts about safety culture, etc. The
researcher concluded that a few lessons learned regarding how to implement safety culture
campaigns can be learned from the study: meaningfulness is a prerequisite of successful culture
change, safety cultures are created/recreated through group wise negotiation processes, safety
culture campaigns should be tailored to specific groups, those wanting to shape safety culture
should participate in the negotiation processes in which cultures are created/recreated and safety
culture campaigns should be sensitive to shared patterns of meaning.
Fang, Chen and Wong (2006), interested in safety culture, conducted a safety climate
questionnaire to all sites and all employees at a leading construction company and its
subcontractors in Hong Kong. The questionnaire entailed 110 items. The researchers performed
a factor analysis on the results and found 15 different factors, the first 10 being: (1) safety
attitude and management commitment, (2) safety consultation and safety training, (3)
supervisor’s role and workmate’s role, (4) risk taking behavior, (5) safety resources, (6) appraisal
of safety procedure and work risk, (7) improper safety procedure, (8) worker’s involvement, (9)
workmate’s influence and (10) competence. The researchers also performed a logistic regression
and found significant relationships between safety climate and personal characteristics,
including: (1) gender, (2) marital status, (3) education level, (4) number of family members to
support, (5) safety knowledge, (6) drinking habits, (7) direct employer and (8) individual safety
behavior.
Organizations may not be able to change their entire safety culture, but may be able to enhance
some of the areas that need improvement (personal conversation with Sonja Haber, 2013). There
are many studies that address specific interventions for specific organizational factors that
comprise safety culture, such as communication, decision making, leadership, etc. Many of
these studies can be found in journals for practitioners. Each of these interventions is described
in terms of how practitioners can implement each one as a way to enhance one or more facets of
safety culture, and tend to describe the practical ways in which practitioners may influence the
different factors. However, most studies do not describe post-tests of the effectiveness of these
interventions. Therefore, recommendations from these papers should be used with caution.
24

TAB DB page 28

3.6. Other Safety Culture Examples
It is also interesting to look at historical examples of changes in societal safety culture, such as
safety/seatbelt use, motorcycle helmet use, and the safety of athletes playing football. Each of
these presents an opportunity to look at changes in behaviors that have resulted in changes in
culture, though it is important to note that these behavioral changes have generally taken decades
to come to fruition.
When safety/seat belts were introduced in the late 1960s/early 1970s, only 16% of people were
using lap belts and only 7% were using both torso and lap belts (Roberson et al., 1972). Despite
the number of people who were killed, injured or maimed in car accidents, the use of seatbelts
was not considered essential. There were multiple methods employed attempting to change
people’s behavior regarding seat belt use; television advertisements, law enforcement, incentives
and human factors (e.g., making seatbelts more comfortable to wear) were all implemented. A
variety of approaches were taken for the television advertisements; social pressure,
death/injury/deformation, ticketing (“Click it or ticket it” program). A 1974 study found that
these television advertisements had no impact of seatbelt use after a few years of broadcasting
the ads (Robertson et al., 1974). However, after 30 years, there has been a positive change in
how seatbelt use is viewed. In 2010, the U.S. Department of Transportation, National Highway
Traffic Safety Administration found that the average seatbelt use in the United States was 85%,
with 15 states achieving rates of 90% or better. The rate of seatbelt use has increased
significantly, but it should be noted that, 42 years later, the use of seatbelts is still not 100%.
The use of motorcycle helmets increased in 1967 when a federal standard was issued requiring
states to have motorcycle helmet use laws in order to qualify for federal safety programs and
highway funds (Watson, Zador & Wilks, 1980). This federal standard was repealed in 1976, and
26 states subsequently repealed their motorcycle helmet laws. As a result, the motorcycle
mortality rate increased by about 30% (Watson et al., 1980). In the intervening years, helmet
laws have been re-enacted in many states, and by 2011, 47 of the 50 states had some sort of
requirement for helmet use (universal, age-specific or experience-specific; National Highway
Traffic Safety Administration).. The National Highway Traffic Safety Administration found that
motorcycle helmet use increased from 48% in 2005 to 67% in 2009, which is an improvement
but still far from ideal. Despite the fact that helmet use has been shown to decrease the mean
cost of hospitalization (Brandt, Ahms, Corpron, et al., 2002) and decrease the rate of death,
approximately 30% of motorcycle riders are not wearing helmets.
In both of these cases it is clear that changes in individual behaviors have taken a long time,
despite significant evidence about the risks of behaviors involved (e.g., not wearing a seatbelt or
a helmet), and have still not yet achieved 100% adherence to safe behaviors.
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4. SAFETY CULTURE AND SAFETY CONSCIOUS WORK
ENVIRONMENT WITHIN THE DOE COMPLEX
Recent efforts to measure safety culture at DOE facilities have resulted from recent events at
DOE sites, and have been codified in Secretary Chu’s December 2011 commitment to assess
safety culture within DOE (DOE, 2011).. Further, the NNSA has also committed to addressing
safety culture, through the recent establishment of an NNSA Safety Culture Working Group
(Memo from Mr. D’Agostino, 2012). In response, DOE’s HSS has established a methodological
approach to assessing safety culture, leveraging the work of Sonja Haber, currently an
independent consultant from Human Performance Analysis. Haber derived her safety culture
philosophy from research in the organizational culture domain, specifically from Mintzberg’s
1979 model. Thus, she views safety culture as one facet of organizational culture rather than as a
separate construct. Haber posits that human performance in high risk systems is related to three
main areas: organizational and management factors, human-system integration, and human
reliability. The former is characterized as the impact of organizational and management factors
such as the programs, processes and structures that facilitate or inhibit a positive safety culture.
Human-system integration can be described as “the integration of human capabilities/intelligence
into the design of complex systems to support safe and efficient operations” (Haber & Shurberg,
1998). Lastly, the human reliability area involves the evaluation of the reliability of human
performance during the operation, maintenance, and testing or a system or facility to promote
safe operations (Haber & Shurberg, 1998).
Haber and her colleagues have used a number of different methods to assess safety culture
including structured interview protocols, behavioral checklists, behavioral anchored rating scales
(BARS), the Organizational Culture Index (OCI), a validated questionnaire developed by Human
Synergistics in the late 1980s, and the Attention to Safety Scale, a measure developed by Haber’s
colleagues at the University of California Los Angeles. These methodologies were developed as
part of a project on safety culture, which was funded by the NRC during the late 1980’s. During
this time, Haber and her colleagues at the University of California Berkeley and Pennsylvania
State University investigated the probability of low and high consequence events in high risk
environments such as nuclear power plants. They were interested in examining not only
individual safety performance but also organizational and management performance relative to
safety.

The term Safety Conscious Work Environment (SCWE) originates from the Nuclear Regulatory
Commission (NRC), and was described in a May 14, 1996 policy statement “Freedom of
Employees in the Nuclear Industry to Raise Safety Concerns without Fear of Retaliation.” In
that policy, SCWE was defined as “a work environment where employees are encouraged to
raise safety concerns and where concerns are promptly reviewed, given the proper priority based
on their potential safety significance, and appropriately resolved with timely feedback to the
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originator of the concerns and to other employees.” The NRC further defined SCWE in later
documents, and in 2004 described SCWE as an attribute of safety culture. In 2005, the NRC
published a Guidance Document “NRC Regulatory Issue Summary 2005-18: Guidance for
Establishing and Maintaining a Safety Conscious Work Environment.” This Guidance
specifically states that SCWE and safety culture are distinct concepts (RIS 2005-18, p.2), and
that SCWE (employees’ willingness to identify safety concerns) is one important attribute of a
strong safety culture.
Within the NRC Guidance document, the following tools are identified to assess the SCWE of an
organization: lessons learned evaluations, benchmarking, performance indicators, survey and
interview tools, direct observations, exit interviews and surveys, and 360-degree appraisals.
The DOE has also committed to the importance of ensuring a strong SCWE within its operations.
The DOE defines SCWE as “a work environment in which employees feel free to raise safety
concerns to management without fear of retaliation.” The DOE has published a SCWE SelfAssessment Guidance document (July, 2012), and has developed a training course (SAF-200) for
senior managers across DOE that was rolled out in 2012, with courses continuing through 2013.
In this training, SCWE is also considered a subset of an organizations’ safety culture, as
represented in Figure 1.

Figure 1. Notional Notional Representation of SCWE, Safety Culture and Organizational
Culture

In December 2011, the DOE developed an Implementation Plan (IP) to address DNFSB
Recommendation 2011-1, Safety Culture at the Waste Treatment and Immobilization Plant. As
part of this IP, there was a commitment for the Secretary of Energy to set “clear and specific
DOE-wide expectations for safety culture, including safety culture training.” Further, there was
a commitment to “conduct an Extent of Condition Review to find out whether similar safety
culture weaknesses exist at other sites in addition to the WTP and whether there are barriers to
strong safety culture at Headquarters and the Department as a whole (e.g., policies or
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implementation issues).” This commitment further explained that the review will focus on the
SCWE at each site examined, and broke down the action into five parts:






Part 1, Issue the Secretary’s Expectations for Nuclear Safety to the Department.
Part 2, Defense Nuclear Facility-related SCWE Self-assessments
Part 3, Independent HSS Reviews
Part 4, Consolidated DOE Report on SCWE
Part 5, Sustainment of a Robust Safety culture

The IP (Section 5.2.2) further defined the sites that were required to perform SCWE SelfAssessments, and included Sandia National Laboratories and Sandia Site Office. The IP further
committed to developing SCWE Self-Assessment Guidance and training to prepare sites for the
Self-Assessments that are required. Further, the IP defined which sites were required to have
Independent Health, Safety and Security (HSS) Reviews, and defined the methodological
approach for these independent reviews as using multiple assessment methodologies including:
functional analysis, semi-structured interviews and focus groups, observations, Behavior
Anchored Rating Scales, and safety culture surveys.
The SCWE Self-Assessment Guidance (Revision G) identifies the “ISMS safety culture
attributes that offer the greatest potential for achieving SCWE excellence,” and was developed
by comparing the NRC guidance on SCWE against the attributes of safety culture described by
DOE in Attachment 10 to the ISMS Guide. The italicized attributes are the ones that were
identified as most clearly supporting SCWE.
Leadership Focus Area
a. Demonstrated safety leadership
b. Risk-informed, conservative decision-making
c. Management engagement and time in the field
d. Staff recruitment, selection, training, and development
e. Open communication and fostering an environment free from retribution
f. Clear expectations and accountability
Employee Engagement Focus Area
a. Personal commitment to everyone’s safety
b. Teamwork and mutual respect
c. Participation in work planning and improvement
d. Mindful of hazards and controls
Organizational Learning Focus Area
a. Credibility, trust and reporting errors and problems
b. Effective resolution of reported problems
c. Performance monitoring through multiple means
d. Use of operational experience
e. Questioning attitude
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5. EXISTING METHODOLOGIES TO ASSESS SAFETY CULTURE
There are many published studies have attempted to assess the safety culture of an organization
and/or to evaluate whether the measures of safety culture have changed over time. Generally,
the most frequently used methodologies in assessing safety culture have been observations,
surveys, or interviews. Such approaches are typically focused on obtaining employees’
perceptions (and changes in perception) of the company’s safety culture.
The literature recognizes the need to use multiple data collection approaches (Gadd and Collins,
2002), since there is no single approach that can measure all of the factors related to safety
culture simultaneously (e.g., norms, values, beliefs, attitudes, and behaviors). However, the
literature also suggests that while most of those studying safety culture are using similar
methodological approaches (e.g., interviews, surveys, observations), they are no standardized
tools that can used across domains, e.g., not the same survey instrument (Weigmann, et al, 2002).
This makes it difficult in some cases to compare results across studies (Gadd and Collins, 2002),
and raises questions regarding the validation of the instruments that are being used. Clearly,
both construct validity (the extent to which an assessment instrument actually measures what it is
intended to measure) and discriminate validity (the power of an assessment instrument to
differentiate between groups that have different levels of safety) are important, and thus is
desired to use instruments that have been validated (Weigmann, et al, 2002) in future assessment
activities.
As previously stated, the literature does not support the use of one specific methodological
approach, or specific set of tools. However, DOE (through EFCOG) has developed their own
methodological guidance for the assessment of both SCWE and safety culture. The DOE’s
SCWE Self-Assessment guidance (2012) provides lines of inquiry for each attribute of SCWE,
written as expectations of excellence for each attribute, and provides recommendations for how
to conduct these assessments. It recommends using a combination of several tools/techniques to
evaluate lines of inquiry associated with SCWE: direct observations, surveys, interviews,
documentation review (related to key SCWE related processes), performance indicators and VPP
assessments. The methodology is similar to that advocated in other Safety Culture assessment
approaches (including EFCOG/DOE Safety Culture Task Team’s “Assessing Safety Culture in
DOE Facilities” and IAEA-TECDOC-1321), and relies on convergent validity from multiple
data collection approaches (e.g., looking for where the data collected from multiple approaches
agrees).
The DOE HSS is currently performing (or plans to perform) independent assessments of safety
culture at a number of DOE and NNSA sites (DOE IP, 2011). HSS is using an established
methodology (see Haber and Barriere, 1998) for their assessments, which generally includes five
distinct approaches to collecting information about organizational behaviors associated with
safety culture traits. These methods include: functional analysis, structured interviews and focus
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groups, Behavioral Anchored Rating Scales, behavioral observations, and the administration of
an Organizational and Safety Culture survey ( as an example, see Independent Oversight
Assessment of the Nuclear Safety Culture at the Salt Waste Processing Facility Project,
2013)This approach has focused on the following organizational behaviors: Attention to Safety,
Communication, Coordination of Work, Formalization, Organizational Learning, Performance
Quality, Problem Identification and Resolution, Resource Allocation, Roles and Responsibilities,
and Time Urgency.
Given the existence of such approaches, it seems logical to use these approaches rather than
continue to develop unique approaches each time there is a need to assess safety culture.
Continuing to use the same approach also allows for easier comparisons over time, and the
ability to evaluate the effectiveness of interventions that are put in place.
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6. THE NEED FOR A BALANCED APPROACH: BEYOND SAFETY
CULTURE
There are a number of researchers who argue that the lack of consensus in defining safety culture
has reduced the utility of the construct. Cox and Cox (1996), as cited in Cox and Flin (1998), are
concerned that the concept of safety culture has become a “catch-all for social psychological and
human factor issues.” Pidgeon (1998) highlights four theoretical issues based on his review of
safety culture research and suggests that, without understanding these issues, safety culture may
be seen as a construct that provides cover for talking about safety without actually requiring the
actions that are needed to address issues within the organization. Clarke (2000) further argues
that safety culture as a concept “remains vague, lacks empirical validation and is used as an
‘umbrella term’ for all the social and organizational factors that affect accident rate.”
Rollenhagen (2010) concludes that the concepts of safety culture and safety climate “are more
and more applied as holistic terms subsuming various human and organizational factors.” Silbey
(2009), citing O’Reilly and Chatman (1996), states that culture names “what is left over after you
forgot what it was you were originally trying to learn”, and advocates that safety culture research
suggests that “responsibility for consequences of complex technologies resides in an cultural
ether, everywhere or nowhere” and that focus on culture has been a supplement for addressing
the structural and historical conditions that affect safe organizational performance. Further,
Guldenmund (2010) highlights that safety culture has become a term used to “explain everything
relating to safety failures that cannot be explained in another way.”
Reason (1997) advocates that organizational accidents can be mitigated only if organizations
attend to three different safety systems: the person model, the organization model, and the
engineering model. These are similar to the three areas (organizational and management factors,
human-system integration, and human reliability) discussed by Haber and Shurber (1998). In
Reason’s approach, Reason claims that each one of these systems is dynamic and has reciprocal
influences on each of the other systems. For example, changes to the technology system may
result in changes in the person and/or organization system.
The person model of an organization represents individual safety performance and perceptions.
The focus in this model is on individual unsafe acts and personal injury accidents. Errors are
perceived as being shaped predominantly by psychological factors including inattention,
forgetfulness, poor motivation, etc. Reason claims that this is the most widely adapted model of
safety management; often because these individual factors are relatively easy to identify.
The organization model of safety management represents factors such as management structure
and other organizational factors. This model views error as a consequence rather than as a cause.
Reason advocates that in this model, errors occur as the result of latent conditions inherent to the
system. These latent conditions produce weaknesses in the defenses of systems. Organizational
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factors are shaped by societal, regulatory, and cultural influences. There has been increased
focus on organizational factors in safety management in recent years.
The engineering model of safety management represents the different components of a system in
addition to the human. These could be processes, procedures, equipment and tools, and other
machine interfaces. This model views human error as a phenomenon that occurs as a result of
mismatches between the system and the human rather than as a result of purely psychological
factors. Organizations that advocate this model are likely to fix the system components before
focusing on human behaviors. This model is probably the most difficult to implement because
the identification of system factors that result in error is difficult. However, once those system
deficiencies are identified, they may be easy to fix – or at least the fixes may be highly effective
once implemented. Although these engineering fixes may cost more initially than other efforts,
there is potential to save money in the long term by avoiding possible safety issues that may arise
from poorly designed systems.
Guldenmund (2010b) similarly describes a model in which three features of an organization –
culture, structure, and processes, dynamically interact to generate safety performance. In this
model, structure is the formal framework of an organization; culture is the underlying
assumptions of an organization, and processes are the patterns of activity throughout an
organization. Guldenmund (2010b) further argues that culture cannot be isolated from structure
or processes; and that in fact safety management is a process but is also represented in the
structure of an organization. He suggests that focus on both the culture and safety management
are needed, and that the notion of safety culture maturity might eventually be replaced with
measures of how effectively an organization is able to implement their structures and processes.

6.1. Safety Culture Assessment as Part of the Balanced Approach
Researchers have suggested that while focusing on safety culture improvements may be
beneficial, there is also a continuing need to address weaknesses in safety management programs
simultaneously. As defined by Kirwan (1998; as cited in Mearns, Whitaker and Flin (2003)),
safety management is the actual practices, roles and functions associated with remaining safe.
Four key functions for safety management include: policy and planning, organization and
communication, hazard management, and monitoring and review (Booth and Lee, 1995).
Cooper (2000; as cited in Choudhry, et al 2007) suggests that measuring safety culture purely
through employee perception instruments (e.g., surveys) may result in increased focus on
employee perceptions rather than allowing a more holistic look at other factors, such as
behaviors (performance), site situation (environment) or safety environment (processes,
equipment, technology). Glendon (2008), citing Hofmann and Mark (2006), suggests that
improving safety climate should be “one among several mutually reinforcing approaches to
improving operational safety, which should also include system design and HR policies.”
Rollenhagen (2010) further cautions that the focus on safety culture within an operating
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organization may result in a bias on safety related interventions and programs that are “overly”
weighted to addressing beliefs, morals, values, attitudes and behaviors of the workforce;
potentially at the risk of not focusing attention on the design basis for the systems in which the
workforce must operate.
Guldenmund (2010) proposes a three pronged approach for
considering safety, and highlights the relationship between safety culture and safety
management, as represented by the structure and processes of an organization. He argues that
the establishment of an effective safety management system is what is critical, and that focusing
on organizational processes and/or structure will eventually influence the culture within the
organization. This is similar to the argument by Rollenhagen (2010) that changes in any aspect
of an organization (e.g., people, technology, organization) are likely to result in changes in the
others, and thus a balanced analytical approach is needed to understand and address safety. He
highlights that cultural factor (such as norms, values, attitudes and behaviors) are often shaped
by technological context, so that addressing technological issues in the system should be
addressed when they exist. Choudry et al (2007) also suggest that it is important to study the
reciprocal interactions between psychological, behavioral and environmental/situational
variables in relation to safety culture, and that it is important to understand the degree to which
safety management systems influence employee behaviors, and how behaviors also influence
safety management systems. Dejoy et al (2004) also conclude that organizations can benefit
from a balanced approach that includes both traditional safety management approaches and
actions directed at fostering a healthy safety climate.
Clarke (2006) further suggests that interventions should focus on how individuals perceive their
work environment as well as improving safety policy and procedures, and concludes that
organizational variables unrelated to safety attitudes influence safety performance outcomes
more than the safety climate. Similarly, Booth and Lee (1995) argues that safety culture reflects
the issues that affect whether safety policies and procedures established as part of a safety
management program are implemented and embraced by the workforce. This would imply that
addressing these issues that affect implementation of safety policies and procedures would have
a positive impact on safety culture. Olive, et al (2006) also identify that before improving the
safety culture of an organization, there needs to be programs in place to ensure that safety
precautions and procedures can actually be carried out, including programs to minimize or
eliminate hazards from the environment, designs focused on minimizing hazards in the design of
systems and processes, maintenance programs for systems and equipment, and effective training
programs for normal and off-normal events.
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7. CONCLUSION
In conclusion, safety culture is a valuable construct, but has some inherent weaknesses. One such
weakness is that there are multiple definitions of safety culture and multiple methods exist for
evaluating this construct. Many definitions that we examined included similar, but not identical
factors that comprise safety culture. This makes it difficult to know specifically which factors are
included in different studies and also makes the results of studies difficult to generalize to
different domains. Furthermore, although the literature includes unique definitions for safety
culture and safety climate, these terms are often used interchangeably. This is problematic
because in some studies, it is difficult to know whether safety culture or safety climate was
measured. Many researchers theorize that safety culture is an emergent property of a system that
is relatively stable and difficult to change. Alternatively, safety climate is seen as a transient
property that is sensitive to external environments and situations (Gadd & Collins, 2002;
Guldenmund, 2010; Guldenmund, 2010b; Rollenhagen, 2010; Yule, 2003; Zohar, 2010). Thus,
by using these terms interchangeably, researchers confound whether they are measuring longterm or short-term safety changes. It may be necessary to apply different interventions to address
safety climate as compared to safety culture.
Another weakness of the safety culture domain is that most studies focus on the individual and
organizational components of safety culture but generally do not address the engineering model.
This means that organizations are relying on individual employees to change their behavior in
order to change the overall safety culture, which is difficult to achieve. Further, a focus on the
organizational components such as management oversight and chain of command are only a part
of the safety culture system. Thus, changes in overall safety culture may not be fully realized
until changes across all three components are addressed.
Although the safety culture construct has some weaknesses, it is apparent that both academic and
DOE researchers know how to measure safety culture, as demonstrated through published case
studies. For example, researchers have successfully shown that they can assess how employees
perceive their work environment and have done so in numerous published case studies. These
studies demonstrated that measuring employee perceptions of safety culture is valuable and can
help elucidate what is happening within an organization. However, these results should be used
with caution because as mentioned previously, a standard definition of safety culture and the
factors that comprise it is still lacking and there is not yet a set of standardized tools/methods that
are used to measure safety culture. Additionally, the methodologies for assessing safety culture
typically focus in the individual and the organization. The potential limitations of such a focus
may include sample bias, ability to generalize the results to other populations, relevance of
factors studied, the potential that safety climate is actually being measured as opposed to safety
culture, and an under-reliance on the engineering component of safety culture and its
implications for the overall safety system.
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Safety culture and SCWE are prominent topics in both the academic literature and within the
DOE complex; recent events within the DOE complex have driven senior administrators to
commit to efforts to focus on safety culture and SCWE across facilities. DOE (through EFCOG)
have developed and published a number of documents that outline approaches for evaluating
safety culture, most of which are similar to those advocated in the academic literature. These
established methodologies for evaluating both safety culture and SCWE can be, and should be,
leveraged for future assessments rather than spending resources developing yet another
customized approach.
Although researchers know how to measure safety culture, based on the published literature, the
relationship between safety culture and performance is tenuous, at best. Few empirical studies
examine the relationship between safety culture and safety performance metrics (although there
is an acknowledged relationship between safety climate and safety performance). Additionally,
most empirical studies examine employee perceptions of safety culture but either do not include
(or do not document) the implementation of interventions in safety culture and/or performance
areas that need improvement or do not measure the effect of interventions on safety culture on
safety performance (e.g., pre and post-tests for interventions are lacking).
Lastly, the relationship between safety culture and safety performance may be affected by other
factors that researchers have not yet fully explored, namely, those that comprise the engineering
component of safety culture. A number of researchers have concluded that it is necessary to take
a balanced approach to evaluating safety within an organization. Many argue that safety culture
is best viewed as a dynamic, multifaceted overall system composed of individual, engineered,
and organizational models. Most conclude that focusing on individuals through enforcing
compliance is not enough to change culture; Employees must buy-in to safety efforts in order to
improve safety culture. Further, it is extremely difficult to affect lasting behavior (individual)
changes, so it is necessary to address the engineered and organizational models of safety culture
to affect effective changes. Changes in individual behaviors may follow after implementation or
organizational and engineering interventions. Therefore, assessment of safety culture should be
done in the context of a balanced approach that addresses individual, organizational as well as
engineered aspects of the system. Focusing on other aspects of the system (such as changes to
hardware, procedures and processes) may also have the benefit of improving safety culture due
to the interrelated nature of the system.
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U.S OFFICE OF SPECIAL COUNSEL
Form OSC-11 (2/28114)

(202) 254-3600 / (202)254-3670 I (800) 872-9855
0MB Control No. 3255-0002

,;,,. ,,•
IMPORTANT
Before filling out this Office of Special Counsel (OSC) form, please read the following
information about:(1) the required complaint format; (2) the scope of OSC's jurisdiction; and (3)
certain OSC policies. OSC cannot investigate a complaint if it lacks jurisdiction over the subject
matter. Further, filing a complaint with OSC will not extend any time limits that may exist under
any other complaint procedures that may be available. It is important, therefore, that you
consider whether OSC may lack jurisdiction over your complaint.
If you plan to file a complaint alleging reprisal for whistleblowing, important information about the
elements required by law to establish such a violation is provided in Part 2 of this form (at page 4).

INFORMATION ABOUT FILING A COMPLAINT WITH OSC
Required Complaint Form. Complaints alleging a prohibited personnel practice, or a prohibited activity other than
a Hatch Act violation, must be submitted on this form. OSC will not process complaints (except a complaint
alleging only a Hatch Act violation) that are not submitted on this form. OSC will return the material received, with
a blank complaint form to complete and return to OSC. The complaint will be considered to be filed on the date
on which OSC receives the completed form. 5 C.F.R. § 1800.1, as amended.
No OSC Jurisdiction. OSC has no jurisdiction over complaints filed by employees of • the Central Intelligence Agency, Defense Intelligence Agency, National Security Agency,
or other intelligence agency excluded from coverage by the President;
• the armed forces of the United States (i.e., uniformed military employees);
• the General Accounting Office;
• the Postal Rate Commission; and
the Federal Bureau of Investigation.
Limited OSC Jurisdiction. OSC has jurisdiction over certain types of complaints filed by employees of some
agencies, as follows •
•
•
•

Federal Aviation Administration employees alleging reprisal for whistleblowing;
employees of government corporations listed at 31 U.S.C. § 9101 alleging reprisal for whistleblowing; U.S.
Postal Service employees alleging nepotism; and
Transportation Security Administration (TSA) employees alleging reprisal for whistleblowing: TSA nonscreener employees may file complaints alleging retaliation for protected whistleblowing under 5 U.S.C. §
2302(b)(8). OSC will process these complaints under its regular procedures, including filing petitions with
the Merit Systems Protection Board, if warranted. TSA security screeners may also file complaints alleging
retaliation for protected whistlebtowing under 5 U.S.C. § 2302(b)(8) pursuant to a Memorandum of
Understanding (MOU) between OSC and TSA executed on May 28, 2002. The MOU and TSA Directive
HRM Letter No. 1800-01 provide OSC with authority to investigate whistleblower retaliation complaints
from screeners and recommend that TSA take corrective and/or disciplinary action when warranted.
Additional information on OSC procedures for reviewing security screener whistleblower complaints under
the MOU is available at http://www.osc.gov/tsa-info.htm.
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COMPLAINT OF POSSIBLE PROHIBITED PERSONNEL PRACTICE OR OTHER PROHIBITED ACTIVITY

Page

ii

INFORMATION ABOUT FILING A COMPLAINT WITH OSC (cont'd)

Election of Remedies for Employees Covered By a Collective Bargaining Agreement Pursuant to 5 U.S.C. §
7121(g), if you are covered by a collective bargaining a9reement, you must choose one of three possible avenues
to pursue your prohibited personnel practice complaint: (a) a complaint to OSC; (b) an appeal to the Merit
Systems Protection Board (MSPB) (if the action is appealable under law or regulation), or (c) a grievance under
the collective bargaining agreement. If you have already filed an appeal about your prohibited personnel practice
allegations with the MSPB, or a grievance about those allegations under the collective bargaining agreement,
OSC lacks jurisdiction over your complaint and cannot investigate it.
Deferral of Certain Complaints Involving Discrimination. Although OSC is authorized to investigate
discrimination based upon race, color, religion, sex, national origin, age, or handicapping condition, as well as
reprisal for filing an EEO complaint, OSC generally defers such allegations to agency procedures established
under regulations issued by the Equal Employment Opportunity Commission (EEOC). 5 C.F .R. § 1810.1. If you
wish to report allegations of discrimination based upon race, color, religion, sex, national origin, age, or
handicapping condition, or reprisal for filing an EEO complaint, you should contact your agency's EEO office
immediately. There are specific time limits for filing such complaints. Filing a complaint with OSC will not relieve
you of the obligation to file a complaint with the agency's EEO office within the time prescribed by EEOC
regulations (at 29 C.F.R. Part 1614).
Note:

This deferral policy does not apply to discrimination claims outside the jurisdiction of the
EEOC, such as complaints alleging discrimination based upon marital status or political
affiliation.

Complaints Involving Veterans Rights. By law, complaints alleging denial of veterans' preference requirements
must be filed with the Veterans Employment and Training Service (VETS) at the Department of Labor. 38 U.S.C. §
4301, et seq., and 5 U.S.C. § 3330a(a). Certain allegations of discrimination based on the past, current, or future
performance of military service (e.g., discrimination based on veteran or reservist status) may be filed with OSC.
Thus, you are encouraged to contact OSC's Uniformed Services Employment and Reemployment Rights Act
(USERRA) Unit by e-mail at userra@osc.gov or by telephone at 202-254-3600.

SEND COMPLETED COMPLAINT FORMS TO OSC By Mail:

By Fax:
Electronically:

Complaints Examining Unit
Office of Special Counsel
1730 M Street, N.W. (Suite 218)
Washington, DC 20036-4505
(202)254-3711
WWW.OSC.GOV (AT "FILE COMPLAINTS ONLINE")

eLEASE KEEP A COPY DE YOUR COMPLAINT, ANY Sl/PPORTING DDClJMENTIDN AND ANY ADDITIONAL
ALLEGA T/ONS SENT IN WRITING TO OSC NOW, OR AT ANY TIME WHILE YOUR COMPLAINT IS PENDING
REPRODUCTION CHARGES UNDER THE FREEDOM OF INFORMATION ACT MAY APPLY TO ANY REQUEST YOU
MAKE FOR COPIES OF MATERIALS THAT YOU PROVIDED TO OSC.
IF YOU ARE FILING AN ALLEGATION OF REPRISAL FOR WHISTLEBLOWING,
PLEASE SEE PART 2 OF THE COMPLAINT FROM, AT PAGES 4-5, FOR OTHER RECORDKEEPING
CONSIDERATIONS.
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U.S. OFFICE OF SPECIAL COUNSEL

(202) 254-3600 / (202) 254-3670 / (800) 872-9855

COMPLAINT OF POSSIBLE PROHIBITED PERSONNEL PRACTICE

OR
OTHER PROHIBITED ACTIVITY
(Please print legibly or type and complete all pertinent items. Enter "NIA" (Nol Applicable) or "Unknown" where appropriate. (If more space is
needed, use Continuation Sheet at page 12.)

1. Name of person seekin

plainant"):

s.(0)

Mrs.(O)

Miss(O)

rsc,J

R

For USERRA complaints only • please provide the last digit only of your Soci%I
S curity Number (SSN):
(needed to determine jurisdiction un?:'§ pQ4(c)~~ of Public Law No~~4. / /

(;z_.)., ;Y-

2. Position, title, series, and grade:

vv I

-rv1cI "/1?

_/ /.

~1/)l'N -µ-71tf

c.l

{Home)

ffi1
Fax number:

E-maHaddcess

(7t- /'/78'

(Office) Ext.

&;{'1 & ) Y 0?3-o,
It)Cq('So;v i? f;i'j,

,_..j,

Fn--

7. If you are filing this complaint as a legal or oth'J/representative of the Complainant, please supply the following information:
Name and title

oM;q

Mr.( 0)

Ms.{ G)

M,s.( 0

I

Miss{ C)

Address:
Telephone number(s):

------------ (Home)

(Office) Ext.

Fax number:
E-mail address:

8. Are you (or is the Complainant, if you are filing as a representative) covered by a collective bargaining agreement? (Check one.)

(81

)Yes

(0) No

( 0) I don'tknow

9. How did you first become aware that you could file a complaint with OSC?
( 0) OSC Web site

( 0) OSC Speaker

( C) OSC Brochure

( C ) OSC Poster

( 0) NewsStory

( O) AgencyPersonnel Office

( 0)

( 0 ) Co-worker

( O) Other (please describe):

Union

z--r'7:;c-:,Y;c:~:;;c:-----------------------

-D-a-le-(a-p-p,-ox_;_m-al_e_)c__

--{-,- - ' - - - - ' - ' ' - - - - - - - - - - - - - - - - - - -
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COMPLAINT Of POSSIBLE PROHIBITED PERSONNEL PRACTICE OR OTHER PROHIBITED ACTIVITY
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10. What is the employment status of the person affected by the suspected prohibited personnel practice or other prohibited activity?
{Check all a,a.olicable ilems - more than one item may apply.)
) Applicant for Federal employment

a.

b.

9\'l

Competitive Service

(
{
c.

) temporary appointment
) term appointment

( '/.) career or career-conditional appointment
(

)

probationary employee

) Excepted Service

I

) Schedule A
) Schedule B
) Schedule C
) National Guard Technician
) Non-appropriated Fund
d.

I
I

I
I

) PostalService
) Tennessee\/alley Authority
) VA Dept. of Medicine and Surgery
) Veterans Readjustment Act (VRA)
) Other (Specify)

) SeniorExecutive Service (SES), Supergrade, or Executive Level
(
(

I
I
e

)
)
)
)

career SES
noncareer SES
career GS-16, 17, or18
noncareerGS-16, 17, or18

) Executive Level V or above (career) fund
) Executive Level V or above (noncareer)
) Presidentialappointee (Senate-confirmed)

) Other
) civilservice annuitant
) formercivil service employee
) competitive service
) excepted service

) militaryofficer or enlisted person
) contract employee
) other(specify):
--------------) unknown

11. What other action(s), if any, have you taken to appeal, grieve, or report this matter under any other procedure?(Check all that
apply.)
(
)
(X)
(
)

None, or not applicable
Appeal filed with Merit Systems Protection Board (MSPB)
Petition for reconsideration of initial decision filed with MSPB
Initial Decision No.
USER RA claim filed with VETS (Department of Labor)
(Form VETSIUSERRANP-1010)
Grievance filed under agency grievance procedure
Grievance filed under negotiated grievance procedure
Matter heard by arbitrator under grievance procedure
Matter is pending in arbitration
Discrimination complaint filed with agency

Date:-~----------

-------------------

(
(
(
(
(
(

Date4(t-t/lf,,,tlv!S
-----------

Date:

Agency or Administrative Judge (AJ) decision on discrimination complaint appealed
to Equal Employment Opportunity Commission
Appeal filed with Office of Personnel Management
Unfair labor practice (ULP) complaint filed with Federal Labor Relations Authority
General Counsel
Lawsuit filed in Federal Court
Court name:
Reported matter to ag·'e"o"c"y'l,0 s0p0e0c0to","G"e"o"e0 ,=,r1- - - - - - - - - - - - Reported matter to member of Congress

Date: _ _ _ _ _ _ _ _ _ __
Date:
Date:
Date:
Date:
Date:

_ _ _ _ _ _ _ _ _ _ __
_ _ _ _ _ _ _ _ _ _ __
_ _ _ _ _ _ _ _ _ _ __
_ _ _ _ _ _ _ _ _ _ __
_ _ _ _ _ _ _ _ _ _ __

Date:
Date:

------------------

Date:

DateM~~~---/1/,-v_/j_t?._/j'=s----

Date

A{?ffe/o4'J

Date:

4,/Cr Ok"/tfft)

Name of Senator or Representative:_;;,,;,f---;;"7#--,:---;"-,--:7-cc,;-/

Othe, (spedfyi

w,:; ,
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12. What official is responsible for the violation(s) that you are reporting, and what is his/her employment status?
(See question 10 for appropriate description of employment status. If space is need d to identify more than

::::flicial,

Conti uation She

Position/Title:
Employment Status:

at
~

; , 12.)

g✓,

d,

----------------------------

13. What are the actions or events that you are reporting to OSC? (To the extent known, specifically list: (a) any
suspected prohibited personnel practices or other prohibited activity, other than reprisal for whistleblowinq; and
{b) any personnel actions involved. (IF YOU ARE ALLEGING REPRISAL FOR WHISTLEBLOWING, SKIP TO
PART 2 ON THE NEXT PAGE.

14. Provide details of the actions or events shown in your response to question 13. (Be as specific as possible
about dates, locations, and the identities and positions of afl persons mentioned. In particular, identify actual
and potential witnesses, giving work locations and telephone numbers when possible. Also, attach any
pertinent documents that you may have. Please provide, if possible, a copy of the notification of the agency's
proposal and/or decision about the personnel action(s) covered by your request for OSC action. If more
space is needed, use Continuation S
tat page 12.)

15.

ake in this matter (that is, what remedy are you asking for?)

i
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This part of the form is solely for use by persons alleging reprisal for whistleblowing {that is,
persons who believe that personnel actions were taken, not taken, or threatened because of a
whistleblower disclosure). Please read the introductory material before answering the questions
that follow. If more space is needed, use the continuation sheet at page 12.
Complainants DJJ1 alleging reprisal for whistleblowing should proceed to Part 3 ("Consent to
Certain Disclosures of Information"), at page 9.

Reprisal for Whistlebiawing Allegations
As a general rule, it is a prohibited personnel practice to take or fail to take, or threaten to take or fail to take, a
personnel action because of a protected disclosure of certain types of information by a Federal employee,
former employee, or applicant for Federal employment. 5 U.S.C. § 2302(b)(8).

Legal Elements of a Violation
By law, certain elements must be present before OSC can establish that a legal violation of law has occurred.
Two of the required elements that must be established are: (1) that a whistleblower disclosure was made; and (2)
that an agency took, failed to take, or threatened to take or fail to take a personnel action because of the
whistleblower disclosure. Your description of these elements will help OSC's investigation of your allegation(s).

Protected Disclosures
A disclosure of information is a protected whistleblower disclosure if a Federal employee, former employee, or
applicant for Federal employment discloses information which he or she reasonably believes evidences: (a) a
violation of any law, rule, or regulation; (b) gross mismanagement; (c) a gross waste of funds; (d) abuse of
authority; or (e) a substantial and specific danger to public health or safety.

Covered Personnel Actions
The law prohibiting reprisal for whistleblowing requires proof that one or more of the following personnel actions
occurred, or failed to occur, because of a protected disclosure:
(1)
(2)
(3)

an appointment;
a promotion;
an action under 5 U.S.C. chapter 75 or other disciplinary or corrective action;
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(4)
(5)
(6)
(7)

a
a
a
a

(8)

a decision about pay, benefits, or awards, concerning education or training if the education

detail, transfer, or reassignment;
reinstatement;
restoration;
reemployment;

or training may reasonably be expected to lead to an appointment, promotion,
performance evaluation, or other action described in 5 U.S.C. § 2302(a)(2);
(9) a performance evaluation under 5 U.S.C. chapter 43;
(10) a decision to order psychiatric testing or examination; or
(11) any other significant change in duties, responsibilities, or working conditions.

Reporting Your Allegatian(s)
In the section that starts below (pages 6MB), provide the information requested about all disclosures that you
believe led to reprisal by the agency involved. If more space is needed, use extra copies of page 6MB, or the
Continuation Sheet at page 12. If any of the disclosures were in writing, please provide a copy of the
disclosure with your complaint

IT IS IMPORTANT THAT YOU UST All DISCLOSURES AND PERSONNEL ACTIONS INVOLVED IN YOUR
COMPLAINT- This is because: (1) failure to list any disclosure or personnel action may delay the processing of
your complaint by OSC; and (2) a comprehensive listing will avoid disputes in any later Individual Right of Action
(IRA) appeal that you may file with the Merit Systems Protection Board (MSPB) about its jurisdiction to hear
case.
Additional allegations of reprisal for whistleblowing may be added to this complaint while it is pending at OSC.
Submission of any such additional allegations to OSC in writing will help you if you decide to file any later IRA
appeal with the MSPB. Form OSCM11a is available for that purpose at OSC's web site, under "Forms."

Appeal to the Merit Systems Protection Board (MSPBI
If OSC fails to complete its review of your whistleblower reprisal allegation within 120 days after it receives your
complaint, or if it closes your complaint at any time without seeking corrective action on your behalf, you have the
right to file IRA appeal with the MSPB. 5 U.S.C. § 1214(a)(3).

Recordkeeping
To establish its jurisdiction over any later IRA appeal that you may file, the MSPB will require you to show that the
appeal relates to the same whistleblower disclosure(s) and personnel action(s) involved in your complaint to OSC.

A copy of the whistleblower reprisal allegations in yrn1r complaint any supporting doc1,mentation abrn,t those
allegations that you sent with the complaint, and any additional allegation of reprisal that you submitted in writing
to OSC while the complaint was pending, will serve as proof in any IRA of the disclosure(s) and personnel
action(s) involved in your OSC complaint. IT IS IMPORTANT, THEREFORE, THAT YOU MAKE AND KEEP
COPIES OF ALL THESE DOCUMENT FOR YOUR RECORDS.
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Mi:iSr"aE COMPLETED FOR ALL'rilscLOSURES REPORTED tN iH,s COMPLAINT
A. WHAT INFORMATION WAS DISCLOSED?
(DESCRIBE WHISTLEBLOWER DISCLOSURE).
ADE? (MO/DA/YR)

HE DISCLOSURE

3. DISCLOSURE OF INFORMATION EVIDENCED (check all that
apply):

1V1)
( \

VIOLATION OF LAW, RULE, OR REGULATION
GROSS MISMANAGEMENT

(

) GROSS WASTE OF FUNDS

(
(

) ABUSE OF AUTHORITY
) SUBSTANTIAL AND SPECIFIC DANGER TO
PUBLICHEALTH OR SAFETY
) NONE OF THE ABOVE

S) OR THREAT(S)

B. WHAT INFORMATION WAS DISCLOSED?
(DESCRIBE NEXT WHISTLEBLOWER DISCLOSURE .

jllq

2. TO WHOM (NAME AND TITLE) WAS THE DISCLOSURE
MADE?

3. DISCLOSURE OF INFORMATION EVIDENCED (check all
that apply):
(
) VIOLATION OF LAW, RULE, OR REGULATION
(

) GROSS MISMANAGEMENT

(

) GROSS WASTE OF FUNDS

(
(

) ABUSE OF AUTHORITY
) SUBSTANTIAL AND SPECIFIC DANGER TO
PUBLICHEAL TH OR SAFETY
NONE OF THE ABOVE

4. WHAT PERSONNEL ACTION{S) OCCURRED, FAILED TO OCCUR, OR
WAS THREATENED BECAUSE OF THE DISCLOSURE? (Lisi all
applicable personnel action numbers from pages 4-5).

5. WHEN DID PERSONNEL ACTION{S) OR THREAT(S) OCCUR?
(MO/OANR)
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. C. WHAT INFORMATION WAS DISCLOSED?
DESCRIBE NEXT WHISTLEBLOWER DISCLOSURE .

2. TO WHOM (NAME AND TITLE) WAS THE DISCLOSURE MADE?

3. DISCLOSURE OF INFORMATION EVIDENCED (check all that
apply):
(
) VIOLATION OF LAW, RULE, OR REGULATION
(
) GROSS MISMANAGEMENT
(
) GROSS WASTE OF FUNDS
(
) ABUSE OF AUTHORITY
(
) SUBSTANTIAL AND SPECIFIC DANGER TO

PUBUCHEAL TH OR SAFETY
NONE OF THE ABOVE
4. WHAT PERSONNEL ACTION(S) OCCURRED, FAILED TO OCCUR,
OR WAS THREATENED BECAUSE OF THE DISCLOSURE?

5. WHEN DID PERSONNEL ACTION(S) OR THREAT($) OCCUR?
(MOIDANR)

D?
1. WHEN WAS THE DISCLOSURE MADE? (MO/DANR)

2. TO WHOM (NAME AND TITLE) WAS THE DISCLOSURE MADE?

3. DISCLOSURE OF INFORMATION EVIDENCED (check all that
apply):

(
(
(
(
(

)
)
)
)
)

VIOLATION OF LAW, RULE, OR REGULATION
GROSS MISMANAGEMENT
GROSS WASTE OF FUNDS
ABUSE OF AUTHORITY
SUBSTANTIAL AND SPECIFIC DANGER TO
PUBLICHEALTH OR SAFETY
NONE OF THE ABOVE

4. WHAT PERSONNEL ACTION(S) OCCURRED, FAILED TO OCCUR, OR
WAS THREATENED BECAUSE OF THE DISCLOSURE? (Lisi a/I
applicable personnel action numbers from pages 4-5).

5. WHEN DID PERSONNEL ACTION($) OR THREAT(S) OCCUR?
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~
I

-. - - - - - - - - - - - - _I

_MU5_! BE COMPLETED FOR ALL DISCLOSURES INCLUDED IN THIS COMPLAIN_!

3.

If you are not the person who actually made a disclosure described in boxes A, B, C, D above, please
check below to specify the disclosure involved, and provide the name, address, and telephone number of
the person who made the disclosure, if known. (If space is needed to identify more than one person, use
Continuation Sheet at page 12.)
Disclosure:
Name
Address:

,

/,, ( \

4/4

Telephone number:
4.

5.

B ( (' )

)

)

D ( C)

C (' )

________

Ext.

Explain why you believe that the personnel action(s) listed above occurred because of the disclosure(s) that
you described. (Be as specific as possible about any dates, locations, names, and positions of all persons
mentioned in your explanation. In particular, identify actual and potential witnesses, giving work locations
and telephone numbers, if known. Attach a copy of any documents that support your statements. Please
rovide if ossible a co of the notification of the a enc 's ro osal and/or decision about the ersonnel
actions covered b
I ·nt. I more space is needed, continue on page 12.)

ke in this matter (that is, what remedy are you asking for)?
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TO CERTAIN DISCLOSURES OF INFORMAl_lCJN

-·~

____j

DSC asks everyone who files a camplainl alleging a possible prohibited personnel practice or other prohibited activity lo
select one of three Consent Statements shown below. lF VOU OQ NOT SELECT ONF OE THE TUREE CONSENT
STATEMENTS BFl OW, QSC WILL ASSl/MEIHAT YDU HAYE SFl fCTEQ CONSENT STATEMENT 1 Please: (a)
select and sign {or check, if filing electronically) one of the Consent Statements below; and (b) keep a copy of the Consent
Statement you select (as well as a copy of all documents that you send to DSC) for your own records.
If you initially select a Consent Statement that restricts DSC's use of information, you may later select a less restrictive
Consent Statement. If your seleclion of Consent Statement 2 or 3 prevents OSC from being able to conduct an
investigation, an OSC representative will contact you, explain the c'lrcumstances, and provide you with an oppbrtunity to
select a less restrictive Consent Statement
You should be aware that the Privacy Act allows information in OSC case files lo be used or disclosed for certain purposes,
regardless of which Consent Slatement you sign. See 5 U.S.C. § 552a(b). Information about certain clrcumslances under
which DSC can use or disclose information under the Privacy Act app·ears on the next page.

(Please sign one)
Conse~t

statement 1
mmuni lion with the agency involved in my complaiiit. t agree to allow DSC to disclose my identity as
d infer ti n from or about me, to the agency If OSC decides that such disclosure is needed to
ation( in y complaint (for example, to request information from the agency, or seek a possible
edla on r corrective action). I understand that regardless of the Consent Statement I ch ose, OSC may

complaint file

f

,miHed by the Privacy Act (including circums;nc~~'"fn Part 5,

e for Consent Statement 1

Date Signed

I consent to OSC's communication with the agency involved In my complaint, but I do not agree to allow DSC to disclose
my identity as the complainant to !hat agency. I agree to allow OSC to disclose only information from or about me, without
disclosing my name or other identifying information, If QSC decides that such disclosure is needed to investigate the
allegation(s) in my complaint {for example, lo request information from the agency, or seek a possible resolution through
mediation or corrective action). 1 understand that in some circumstances (for example, if I am complaining about my failure
to receive a promotion), OSC could not maintain my anonymity while communicating with the agency involved about a
specific personnel action. In such. cases, I understand that this request for confidentiality mighl prevent OSC from taking
further action on my complaint. I also understand that regardless of the Consetlt Statement I choose, OSC may disclose
information from my complaint flle when permitted by the Privacy Act (including circumstances summarized in Part 5,
below).

Date Signed

Complainant's Signature for Consent Slatemenl 2

Consent stiltement 3
I do nm consent to OSC's communication with the agency involved in my complaint. I understand that if OSC decides that it
cannot investigate the allegalion(s) in my complaint without communicating with that agency, my lack of consent wHl
probably prevent OSC from taking further action on the complaint. I understand that regardless of the Consent Statement I
choose, DSC may disclose information from my complaint file when permitted by the Privacy Act (Including circumstances
summarized In Part 5, below).

Complainant's Signature for Consent Statement 3
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•\ND SICNAT1JRI~

I certify that all f the statements made in this complaint(including any continuation pages) are
to the best of my knowledge and belief. I understand that a false
true, c mplete nd cor
state ntor
nceal e of a material fact is a criminal offense punishable by; a fine of up to

$250,

0, im rison e for up to five•.~~J&, or both.18 U.S.C. § 1001.

/;J,;;, !!

Routine Uses. Limited disclosure of information from OSC files is needed to fulfill OSC's
investigative, prosecutorial, and related responsibilities. OSC has described 18 routine uses for
information in its files in the Federal Register (F.R.), at 66 F.R. 36611 (July 12. 2001 ). and 66 F.R.
51095 (October 5, 2001 ). A copy of the routine uses is available from OSC upon request. A
summary of the routine uses appears below.
OSCmay disclose informatiofrom its files in the followingcircumstances:
~

1. to disclose that an allegation of prohibited personnel practices or other prohibited activity has been
filed;
2. lo disclose information to the Office of Personnel Management (OPM) as needed for inquiries
involving civil service laws, rules or regulations, or to obtain an advisory opinion;
3. to disclose information about allegations or complaints of discrimination to entities
concerned with enforcement of antidiscrimination laws;
4. to the MSPB or the President. when seeking disciplinary action;
5. to the involved agency, MSPB, OPM, or the President when OSC has reason to
believe that a prohibited personnel practice has occurred, exists, or is to be taken;
6. to disclose information to Congress in OSC's annual report;
7. to disclose information to third parties as needed to conduct an investigation; obtain an
agency investigation and report on information disclosed to OSC's whistleblower disclosure
channel; or to give notice of the status or outcome of an investigation;
B. to disclose information as needed to obtain information about hiring or retention of an employee;
issuance of a security clearance; conduct of a security or suitability investigation; award of a
contract; or issuance of a license, grant, or other benefit;
9. to the Office of Management and Budget (0MB) for certain legislative coordination and
clearance purposes;
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1O. to provide information from an individual's record to a congressional office acting
pursuant to the individual's request;
11. to furnish information to the National Archives and Records Administration for records
management purposes;
12. to produce summary statistics and work force or other studies;
13. to provide information to the Department of Justice as needed for certain litigation purposes;
14. to provide information to courts or adjudicative bodies as needed for certain litigation purposes;
15. to disclose information to the MSPB as needed in special studies authorized by law;
16. for coordination with an agency's Office of Inspector General or comparable entity, to
facilitate the coordination and conduct of investigations and review of allegations;
17. to news media or the public in certain circumstances (except when the Special Counsel
determines that disclosure in a particular case would be an unwarranted invasion of personal
privacy); and
18. to the Department of Labor and others as needed to implement the Uniformed Services
Employment and Reemployment Rights Act of 1994, and the Veterans' Employment
Opportunities Act of 1998.
If OSC officials believe that disclosure may be appropriate in a situation not covered by one of OSC's
routine uses, or-one of the 11 other exceptions to the Privacy Act's general prohibition on disclosure,
OSC will seek written authorization from the complainant permitting the disclosure.

Purposes Burdens and Other Information An agency may not conduct or sponsor a collection of
information, and persons may not be required to respond to a collection of information, unless it: (a) has
been approved by 0MB, and (b) displays a currently valid 0MB control number. The information in this
form is collected pursuant to OSC's legal responsibility to investigate: (a) allegations of prohibited
personnel practices, to the extent necessary to determine whether there are reasonable grounds to
believe that a prohibited personnel practice has occurred, exists, or is to be taken (5 U.S.C. § 1214); and
(b) other allegations of prohibited activity (5 U.S.C. § 1216). The information will be reviewed by OSC to
determine whether the facts establish its jurisdiction over the subject of the complaint, and whether
further investigation and corrective or disciplinary action is warranted. The reporting burden for this
collection of information is estimated to be an average of one hour and 15 minutes per response,
including the time for reviewing instructions, searching existing data sources, gathering the data needed,
and completing and reviewing the form. Please send any comments about this burden estimate, and
suggestions for reducing the burden, to the Office of Special Counsel, Legal Counsel and Policy Division,
1730 M Street, N.W. (Suite 218), Washington, DC 20036-4505. Use of this form to file a complaint
alleging a prohibited personnel practice or other prohibited activity is required; use of this to file a
complaint alleging only a Hatch Act violation is not required. 5 C.F.R. § 1800.1(d), as amended. As stated
in Part 3 of this form, complainants may request that OSC maintain their name, and information provided
by them, in confidence.
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Part No

ftem!Ouestion No

Resoonse
Continuation
•
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Attachment to Whistleblower Reprisal Complaint to OSC (Form OSC-11) of Joseph Carson, PE
Part 2 (A) What information was disclosed?
Engineer Carson’s 17 page-long whistleblower disclosure to his chain of command in the
Department of Energy of September 11, 2018 details “what information was disclosed.”
Engineer Carson incorporates his September 11, 2018 whistleblower disclosure into this
complaint, which contains a restatement and elaboration on his many years-long public claims of
decades-long, compounded, continuing, civilization-threatening law-breaking in the US Office of
Special Counsel (OSC) and US Merit Systems Protection Board (MSPB).
Engineer Carson’s whistleblower disclosure cites about dozen specific laws he claims OSC and
MSPB are violating. It claims that this combined, compounded, continuing law-breaking on the
part of OSC and MSPB preclude the Secretary of Energy from compliance with his primary
statutory duty to DOE employees - to “prevent prohibited personnel practices” - meaning he is
VIOLATING his primary statutory duty to DOE employees, thereby putting civilization at
unnecessary increased risk of a nuclear 9/11, given DOE singular duties for nuclear weapons
materials, in America and around the world.
Mr. Carson make a similar claim for President Trump - that the combined, compounded,
continuing law-breaking at OSC and MSPB preclude him from compliance with this primary
statutory duty to over 2 million federal agency employees - to “take any action necessary” to
ensure federal agency employment “embodies” the merit principles (which, as MSPB has
explicitly acknowledged, requires federal employees to be adequately protected from reprisal and
other types of prohibited personnel practices).
The law does not allow an agency employee to make a whistleblower reprisal complaint against
the President, while it does allow them to make one against their agency head. In this complaint,
Engineer Carson claims whistleblower reprisal against him by his chain of command in the
Department of Energy, up to the Secretary of Energy.
Additionally, Engineer Carson claimed, in his September 11, 2018 memo (pages 3-4), that DOE
attorneys had colluded/conspired to engage in reprisal against him in the 1999-2003 time period
and then betrayed their oaths to their profession and federal civil service by doing something
attorneys representing heads of drug cartels cannot or will not do - hide their law-breaking behind
attorney-client privilege.
Engineer Carson realizes that Congress did not anticipate such extraordinary agency malfeasance
in creating the statutory scheme to protect federal employees from reprisal - not in the Pendleton
Act of 1883, not in the Civil Service Reform Act of 1977, nor the Federal Whistleblower
Protection Act of 1989. However, OSC has the legal tools of subpoena, recently reinforced by
law, to pierce this veil of attorney-client privilege and determine whether agency attorneys
willfully conspired or colluded with agency managers and personal specialists to engage in
1
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reprisal against an agency employee and then used attorney-client privilege to prevent exposure
of their law-breaking. If OSC makes such a determination, it will be the first time in the history
of the federal civil service, since its creation by the Pendleton Act of 1883, that such
extraordinary agency corruption has been uncovered.
(A)(1) - When was the disclosure made:
Engineer Carson has been making these whistleblower disclosures for many years, as detailed in
his whistleblower disclosure of September 11, 2018. To his knowledge, no one, anywhere, now
claims he “lacks reasonable belief”in them. Instead, it seems to Engineer Carson that everyone,
everywhere, who has a responsibility to do other than bystand to his whistleblower disclosures,
lacks the moral courage to do other than bystand.
(A)(2) - To Whom Was the Disclosure Made:
Engineer Carson made this disclosure to his chain of command, up to Secretary Perry. This
includes: his Branch Director, Chelsea Hubbard, his Division Director, Larry Perkins; his Office
Manager, Jay Mullis; the Assistant Secretary for Environmental Management, Ann Marie White;
and the Secretary of Energy, Rick Perry.
(A)(4) - What personnel actions occurred, failed to occur, or was threatened because of the
disclosure.
The “catch-all” personnel action of “any other significant change in working conditions - 5
U.S.C. §2302(a)(2)(A)(xii).
Engineer Carson’s chain of command, to this point, is ignoring his whistleblower disclosures they will not, to this point, even talk to him about them, despite his requests. 1
The National Defense Authorization Act for Fiscal Year 2018, Pub. L. 115-91 also re-authorizes
OSC, in section 1097. Section 1097(d), “Protection of Whistleblowers as Criteria in
Performance Appraisals,” explicitly requires Engineer Carson’s supervisors to do other than
bystand to his whistleblower disclosures, but bystand they continue to do. 2
This new law, requiring federal agency supervisors to do other than bystand to the whistleblower
disclosures of their subordinates, resulted from November 2011 MSPB “Special Study” on

1

See the two attached related email strings between Engineer Carson and the Manager of
Oak Ridge Office of Environmental Management, Jay Mullis as part of this complaint.
2

Engineer Carson’s supervisors in Oak Ridge have yet to tell him, despite his repeated
asking, whether their FY 19 performance plans: 1) are implemented and/or 2) contain this new,
critical, performance element, as now required by 5 U.S.C. §4302(b).
2
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“Barriers to Whistleblowing,” which identified a top barrier to making whistleblower disclosures
in federal agencies was the fear that the employee’s supervisors would bystand to them. 3
Additionally, testimony from leaders of MSPB and OSC in subsequent Congressional hearing
underscored the importance of federal agency supervisors doing other than bystand to the
whistleblower disclosures of their subordinates.
There is no precedent at MSPB as to whether the bystanding of supervisors to the whistleblower
disclosures of their subordinates can, in any circumstances, create the personnel action of “any
other significant change in their working conditions.” However, by this new law, it seems clear
that it can - why else would a critical element be placed in their performance plan, requiring them
to do other than bystand to the whistleblower disclosures of their subordinates, if their bystanding
would not be a barrier to their subordinates making whistleblower disclosures, thereby creating,
by definition, “any other significant change to their working conditions?” 4
A(5) When did the personnel action occur?
It is ongoing.
Part II (4) - Explain why you believe that the personnel action listed above occurred because
of the disclosure that you described:
Engineer Carson made the whistleblower disclosures, his supervisors, to this point, bystand to it,
contrary to law and their professional duty, creating a barrier to whistleblowing - by definition, a
“significant change to (his) working conditions.”
Part II (5) - What action would you like OSC to take in this matter (that is, what remedy are
you asking for)?
OSC can do a number of things, but it would take a moral courage Engineer Carson has yet to see
of anyone at OSC, in his over quarter-century of interacting with it.

3

the associated press release from MSPB is attached as an exhibit to this complaint and is
available at
https://www.mspb.gov/MSPBSEARCH/viewdocs.aspx?docnumber=662550&version=664522&
application=ACROBAT
4

By applying the reasoning of a Supreme Court decision in a private sector EEO
retaliation case, Burlington North. & Santa Fe Ry. Co. v. White, 126 S.Ct. 2405 (2006), anything
that would dissuade an employee from making a protected disclosure or engaging in protected
activity - such as the bystanding of supervisors to the whistleblower disclosures of a subordinate,
is a significant change in working conditions.
3
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1) Find the moral courage to stop bystanding to Engineer Carson’s whistleblower disclosures of
OSC and MSPB law-breaking - formally determine as part of your investigation of this complaint
that he has at least “reasonable belief” in them.
2) Find the moral courage to stop bystanding to Engineer Carson’s whistleblower disclosures of
OSC and MSPB law-breaking - formally REQUEST the Attorney General to issue an opinion
regarding the interpretation of the involved civil service statutes.
3) Find the moral courage to stop bystanding to Engineer Carson’s whistleblower disclosures of
OSC and MSPB law-breaking - comply with your statutory duties to him and explicitly
determine whether or not there is “reasonable grounds to believe” that the bystanding of his
supervisors to his whistleblower disclosures is a “significant change in my working conditions”
and, therefore, unlawful whistleblower reprisal.
4) Find the moral courage to determine whether Engineer Carson’s supervisors are violating their
critical performance element requiring them to do other than bystand to his whistleblower
disclosures.
5) Find the moral courage to investigate, using OSC’s recently strengthened subpoena power to
pierce the “attorney-client privilege” veil, Engineer Carson’s whistleblower disclosure that DOE
attorneys used “attorney-client privilege” to evade exposure of their colluding/conspiring with
DOE managers and personnel specialists to engage in reprisal against him in the 1999-2003 time
period.
6) Find the moral courage to advocate to Department of Energy Secretary Rick Perry, just as have
a number of other stakeholders to a trustworthy federal civil service, that he DIRECT the
Attorney General to issue opinions on the interpretation of the involved civil service statutes. 5

5

Their letter of November 7, 2018 is attached as part of this complaint.
4
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Exhibits to Whistleblower Reprisal Complaint of Joseph Carson, PE, which he incorporates into
his complaint
1.
2.
3.
4.
5.

His whistleblower disclosure of September 11, 2108
Two email strings with Jay Mullis about meeting to discuss his whistleblower disclosures
Letter of November 7, 2018 from stakeholder Groups to Secretary of Energy Rick Perry
about Engineer Carson's whistleblower disclosures
MSPB press release of November 14,2011 about its "Special Study" on "Barriers to
Whistleblowing."
Email from Joseph Carson, PE, to Larry Perkins, his second level supervisor of
12/03/2018 (Mr. Perkins was acting for Chelsea Hubbard, his first level supervisor). As
of COB on 12/06/2018, Mr. Carson received no response from Mr. Perkins. However,
Virginia Grebasch, the Department of Energy Whistle blower Protection Coordinator,
informed Mr. Carson that she understood all supervisors in the Department of Energy
would have the new performance element in their FYI 9 performance plans.

5
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Carson, Joseph P.
,.,...---...,From:
Sent:
To:

Cc:
Subject:

Mullis, Jay
Friday, November 09, 2018 8:38 AM
Carson, Joseph P.
Hubbard, Chelsea D; Perkins, Larry D; Mullis, Jay
RE: request meeting per open-door scwe policy

Joe,
As f stated in my previous reply to your request to meet on this particular topic, I do not believe there is any reason for
us to meet. Again, I appreciate you bringing your concerns to my attention; however, the matter that you wish to meet
with me about does not relate to or identify a particular person, place, or thing that demonstrates a specific danger to
health, safety, or the environment that is within my authority as OREM manager to potentially resolve. Accordingly, I
am declining your request to meet to discuss this particular concern.
Jay

Jay Mullis
Manager
Oak Ridge Office of Environmental Management
United States Department of Energy
865-241-3706 (o)
~865-201-3952 (c)

...,~ r

OREM
--·-·•·---From: Carson, Joseph P.
Sent: Wednesday, November 07, 2018 3:25 PM
To: Mullis, Jay <Jay.Mullis@orem.doe.gov>
Cc: Hubbard, Chelsea D <Chelsea.Hubbard@orem.doe.gov>; Perkins, Larry D <LarryD.Perkins@orem.doe.gov>
Subject: request meeting per open-door scwe policy
Dear Mr. Mullis,
Per my understanding of the OREM open door policy, I request a meeting to discuss my plans to obtain a "reasonable
belief" determination of my years-long, public claims, of decades-long, compounded, continuing, law-breaking in US
Office of Special Counsel and US Merit Systems Protection Board.
As you know, I suspect {I think with at least reasonable evidence) that DOE attorneys, likely including Don Thress and
Eric Fygi, conspired/colluded to engage in reprisal against me in 1999-2001 period and then used "attorney-client
privilege" to protect themselves. If my suspicions are correct (and no DOE attorney has taken exception to them to my
knowledge), then they betrayed everything they claim to stand for as lawyers, federal agency employees and Americans.
~

I hope to finalize the attached group letter to DOE Secretary Perry in next few days. After it goes out, based on the
results (or lack thereof) in obtaining an objective resolution of my whistleblower disclosures, I may file a related
1
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whistleblower reprisal complaint with OSC, based on my 9/11/18 whistleblower disclosure (also attached) which DOE
has apparently ignored. If OSC refuses to make a "reasonable belief'' determination about my underlying whistleblower
disclosures (or request that the attorney general review the contested laws), I will possibly send out a mass email to my
colleagues in DOE, calling out my chain of command for its lack of moral courage and integrity in protecting the public
health, safety, and security. Basically, I'll be prodding DOE to take a dearly defined personnel action against me, so I
can appeal it and, hopefully, finally get a "reasonable belief" determination about my claims of OSC/MSPB lawbreaking. In my opinion, the system is broken when such extreme actions are necessary to get a resolution to good-faith
whistleblower disclosures of such wide-reaching import.
I'll be 65 in a few months, I have been and am enjoying a privileged and pleasant life by any objective
measure. However, I'm not optimistic those born in 2018 will get to die natural deaths, not given the unprecedented
collective challenges facing our unprecedented global civilization. So on f trudge, trying to improve the odds civilization
sustains, more or less intact, to year 2100 and beyond. So ifit costs me my job to pursue a peaceful and lawful
resolution of my whistleblower disclosures, so be it. I am composed to paying a high price to do my duty- as a PE,
federal agency employee, American, Christian, and crew member of planet earth - to expose and end what I now
consider to normalized institutional evil - or obtain a determination that my claims are not at least reasonably
evidenced.

Respectfully,

Joseph Carson, PE
Facility Oversight Branch, EM-931
Oak Ridge Office of Environmental Management (OREM)
Office:
865-576-1478
Cell/Text: 865-300-5831
E-mail: Joseph.Carson@orem.doe.gov

----

2
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Carson, Joseph P.
,,---..,.,From:
Sent:
To:
Cc:

Subject:
Attachments:

Carson, Joseph P.
Wednesday, September 26, 2018 5:01 PM
Mullis, Jay
Thress, Don Frederick; Skubel, Stephen (HQ); Perkins, Larry D; DeMonia, Brian Craig;
Hubbard, Chelsea D; cmcmuften@osc.gov; sandra.dalton@ettp.doe.gov;
' Kenneth. Rueter@ettp.doe.gov'
RE: Joseph Carson, PE, whistleblower disclosures of violations of OREM/UCORjoint
SCWE policy
SCWEpolicy.pdf

Hi Jay,
I appreciate your consideration of my request. Thank you.
However, I hope you will reconsider your decision or direct me elsewhere to get an objective resolution of my
whistleblower disclosure/concern. MSPB determined that OSCs position that it tacked statutory authority to receive,
evaluate and refer whistleblower disclosures from DOE contractor employees, per 5 USC section 1213(g)(1), is legally
incorrect - it has that authority, even as it still apparently denies having it. I did not propose that Secretary Perry or
others in DOE/DOE contractors "demand" OSC refer whistle blower disclosures it receives from DOE contractor
employees. I proposed that Secretary Perry request OSC make liberal use of its statutory discretion to do so.
From the joint OREM/UCOR policy statement on SCWE (it is attached):
~

Afl members of the OREM and UCOR leadership team, up to and including the OREM Manager and the UCOR
President and Project Manager, have an open door policy, especiafly pertaining to safety.
Employees have, and are encouraged and expected to use, multiple venues to express safety concerns. These
include, but are not limited to, their management chain and Employee Concerns .
.... The OREM/UCOR leadership team will address and resolve issues and concerns in a timely manner while
exhibiting behaviors that foster employee confidence to raise concerns.
To my knowledge, the 1213(g)(1) whistleblower disclosure venue offers a concerned DOE contractor employee a
singular combination of attributes, including:
1.
No other disclosure mechanism provides a statutory mandated confidentially to the whistleblower on the part
of party (OSC) that is a separate federal agency. (S USC section 1213(h))
2.
OSC can receive classified whistle blower disclosures of the highest classification (compartmentalized) and
involving foreign intelligence and counter-intelligence (5 USC section 1213(a)(2) and Ull
3.
If DSC refers such a whistleblower disclosure to DOE, then the Sec. of Energy must respond and the response
becomes a permanent, publicly available record. (S USC section 1219(a)(4), and
If OSC does not refer the whistleblower disclosure, it will tell the whistleblower, who can then try another
4.
,,,,......._,disclosure mechanism.

1

TAB DB page 90

I realize that you are the manager of OREM, but if Secretary Perry were to request OSC to make "liberal" use of its
statutory discretion to receive, evaluate and refer whistleblower disclosures from DOE contractor employees, it could
have implications for public health, safety, security and welfare far beyond OREM.
DOE is singular in federal agencies in its dependence on contractors, including for the security of America's nuclear
stockpile, its role as lead federal agency for securing nuclear weapons materials around the world, its role in nuclear
non-proliferation and counter-proliferation. DOE's environmental remediation program is the largest, by far, of any and
all other federal agencies, which is the third largest financial liability of the US Government. DO E's environmental
restoration program is also, according to GAO, "high risk" - and has been for many years now. DOE's challenges with
environment, safety, health and security still manifest regularly with sick, contaminated, or injured workers.
Secretary Perry made a video about SCWE for the complex, it is available at: https:/jwww.energy.gov/safetyculture/doe-safety-culture, I think his requesting OSC make "liberal" use of its statutory discretion to refer DOE
contractor whistleblower disclosure is consistent with his message about SCWE. OSC is essentially a conduit in this role,
so such a request would not make much work for It DSC, if requested, would possibly allow Secretary Perry to delegate
the responsibility to respond to such disclosures too.
Finally, if Secretary Perry made such a request, it might encourage heads of other agencies to do so too. Could the
unfolding TVA contractor employee health and safety disaster at the fly ash spill clean-up been prevented if one of the
safety professionals or technicians there were able to use this mechanism? I certainly think so.
Thank you again for your attention to my concern.
Respectfully,
Joseph Carson, PE
Facility Oversight Branch, EM-931
Oak Ridge Office of Environmental Management {OREM)
Office;
865-576-1478
Cell/Text: 865-300-5831
E-mail: Joseph.Carson@orem.doe.gov

From: Mullis, Jay
Sent: Monday, September 24, 2018 7:49 AM
To: Carson, Joseph P.<Joseph.Carson@orem.doe.gov>
Cc: Thress, Don Frederick <Don.Thress@Science.doe.gov>; Skube1, Stephen (HQ) <stephen.skubel@hq.doe.gov>;
Perkins, Larry D <larryO.Perkins@orem.doe.gov>; OeMonia, Brian Craig <Brian.DeMonia@orem.doe.gov>; Hubbard,
Chelsea D <Chelsea.Hubbard@orem.doe.gov>; cmcmullen@osc.gov; sandra.dalton@ettp.doe.gov;
'Kenneth.Rueter@ettp.doe.g"ov' <Kenneth.Rueter@ettp.doe.gov>; Mullis, Jay <Jay. M ullis@orem.doe.gov>
Subject: RE: Joseph Carson, PE, whistleblower disclosures of violations of OREM/LICOR joint SCWE policy
Joe,
Allow me to make it very clear that as the OREM Manager I remain steadfast in my commitment to ensuring that all
.
activities undertaken by OREM employees are done so in a compliant and safe manner. ! encourage ~II OREM .
employees to meet with me or any member of the management staff in order to promptly report all instances m which
they perceive a specific and tangible threat to health, safety, and/or the environment, including to one's fe.llow co-.
workers, contractor employees, or the public at large. This includes behavior or activities that may potentially be illegal,
fraudulent, or an abuse of position/authority. Likewise, employees of DOE contractors are encouraged to come forward
with information that they in good faith believe evidences unsafe, unlawful, fraudulent, or wasteful practices at DOE
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facilities. Employees providing such information are entitled to protection by 10 CFR Part 708 from consequent
discrimination by their employers with respect to compensation, terms, conditions, or privileges of employment.
,..-,,_I appreciate you bringing your concerns to my attention; however, the matter that you wish to meet with me about, i.e.,
demanding the Office of Special Counsel exercise its lawful discretion to accept disclosures from contractor and
subcontractor employees, does not relate to or identify a particular person, place, or thing that demonstrates a specific
danger to health, safety, or the environment that is within my authority as OREM manager to potentially
resolve. Accordingly, there does not appear to be any reason for us to meet regarding this particular concern.
Jay

Jay Mullis
Manager
Oak Ridge Office of Environmental Management
United States Department of Energy
865-241-3706 (o)
865-201-3952 (c)
'y~

OREM
From: Carson, Joseph P.
Sent: Friday, September 14, 2018 11:21 AM
To: 'Kenneth.Rueter@ettp.doe.gov' <Kenneth.Rueter@ettp.doe.gov>; Mullis, Jay <Jay.M ullis@orem.doe.gov>
,,,.--.._,cc: Thress, Don Frederick <Don.Thress@Science.doe.gov>; Skubel, Stephen (HQ) <stephen.skubel@hq.doe.gov>;
Perkins, Larry D <LarryD.Perkins@orem.doe.gov>; DeMonia, Brian Craig <Brian.DeMonia@orem.doe.gov>; Hubbard,
Chelsea D <Chelsea.Hubbard@orem.doe.gov>; cmcmullen@osc.gov; sandra.dalton@ettp.doe.gov
Subject: Joseph Carson, PE, whistle blower disclosures of violations of OREM/UCOR joint SCWE policy
Dear Mr. Rueter and Mr. Mullis,
I am making a whistleblower disclosure that you are both in violation of the OREM/UCOR joint Safety Conscious Work
Environment Policy Statement of January 2018, which you both signed and which is widely posted at ETTP.
The attached, final, decision of the US Merit Systems Protection Board at paragraphs 2, 4, 8, 9, 10, 11 and footnotes 5
and 6, make clear that the US Office of Special Counsel (OSC), without question, HAS the statutory discretion to receive,
evaluate, and refer to the Secretary of Energy - thereby requiring him to respond with a permanent, publicly, available
record (see 5 USC 1219(a)(S)), whistleblower disclosures from UCOR employees (and UCOR subcontractor employees),

per 5 U.5.C. section 1213(g)(l).
Despite this, if you call Catherine McMullen, Chief of OSC whistleblower disclosure unit at (202) 804-7000 or (800) 8729855 or email her at cmcmullen@osc.gov (I am copying her with this email), she will tell you that OSC is prohibited by
law (as OSC still interprets the law) from receiving, evaluating, or referring such disclosures. If this is not the case, then
why has UCOR and DOE not requested OSC to make liberal use of its statutory discretion to receive, evaluate, and refer
such concerns from UCOR employees and subcontractor employees, given the words of your SCWE policy?
I have been bringing this concern forward for many years now. My reward? An August 2013 reprimand based on the

r----. false, unfounded, and baseless claims of the UCOR employee concerns manager Sandra Dalton alleging misconduct on
my part in an unwitnessed meeting between us. My counter-claim remains unevaluated -her misconduct against me
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was her response to my telling her, just as I am telling you, that you have a duty to do other than bystand to this concern
(unlike her, I am letting her know about my claims of her misconduct directly, by copying her with this.)
respectfully request a meeting with each of you, per the "open door" pledge of the your SCWE policy, to discuss this
whistleblower disclosure.

I

Respectfully,
Joseph Carson, PE
Facility Oversight Branch, EM-931
Oak Ridge Office of Environmental Management (OREM)
Office:
865-576-1478
Cell/Text: 865-300-5831
E-mail: Joseph.Carson@orem.doe.gov

4
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November 7, 2018
Honorable Rick Perry
Secretary of Energy
1000 Independence Avenue, SW
Washington, DC 20585
The.Secretary@hq.doe.gov
Subject: Request for Your Direct Involvement in Resolving the Whistleblower Disclosures of
Joseph P. Carson, PE
Dear Secretary Perry,
We understand you are an advocate for a “safety conscious work environment (SCWE)” in the
Department of Energy (DOE). 1 We understand you have a positive statutory duty for
“preventing (reprisal and other types of) prohibited personnel practices (PPPs)” in DOE. 2 We
understand that as of October 1, 2018, the annual performance plan of supervisors in DOE
includes a new critical element about their advocacy for resolution for their subordinates’
whistleblower disclosures. 3
We also understand that a long-time DOE employee, Joseph P. Carson, PE, has been making
whistleblower disclosures for over 15 years that, contrary to law, rule or regulation, DOE does
not have an adequate SCWE; you, as your predecessors, have no objective basis to claim you are
“preventing PPPs” because DOE employees are adequately protected from them; and his
supervisors have been bystanders to his concerns and engaged in reprisal against him for making
them. 4
We understand this is now undisputed: 1) Mr. Carson’s whistleblower disclosures involve the
interpretation of approximately a dozen civil service statutes, there are no disputed facts, and 2)
no one is now apparently claiming Mr. Carson lacks reasonable belief in his whistleblower
disclosures.
We understand you have the undisputed legal authority, as the head of an Executive Department,
to direct the Attorney General to issue, on behalf of the Executive Branch, binding opinions on
the interpretation of these disputed civil service laws. 5
We understand if you fail or refuse to do this, Mr. Carson intends to force the matter, by publicly
claiming his supervisors are violating their duties and lack the commitment and/or moral courage
to protect the public and workplace health and safety as their positions require. He will take this
1

Your two minute long video address about "safety culture" in DOE is available at
https://www.energy.gov/safety-culture/doe-safety-culture.
2
5 U.S.C. §2302(c)(2)(A)
3
5 U.S.C. §4302(b)
4
See www.merit-principles.org and, in particular, Mr. Carson whistleblower disclosure
of 9/11/18.
5
28 U.S.C. §512
1
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action in order to spur a disciplinary action against him, so he will have an opportunity to
demonstrate, in a resultant whistleblower reprisal appeal, that he has at least “reasonable belief”
in his whistleblower disclosures.
For all the above reasons, we, stakeholders to a trustworthy federal civil service and DOE,
respectfully call upon you to take the necessary actions to obtain an objective resolution of Mr.
Carson’s whistleblower disclosures. 6
Respectfully,
Tom Devine, Legal Director
Government Accountability Project
www.whistleblower.org

Police Chief Gordon L. Wiborg, Jr. (ret),
Administrator
Golden Badge (Law Enforcement
Whistleblower Support)
http://goldenbadge.tumblr.com/

Steve Kohn, Executive Director
National Whistleblower Center
www.whistleblowers.org

Dr. Sandra Nunn, Acting Director
Drum Majors for Truth
www.dm4t.org

Tom Carpenter, Executive Director
Hanford Challenge
www.hanfordchallenge.org

Sarah Roche, Creative Director
Theatre for Justice
www.t4j.co

Dr. Zena Crenshaw, Executive Director
National Judicial Conduct Disability Law
Program, Inc.
www.njcdlp.org

Gerald Rose, Founder & CEO
New Order National Human Rights
Organization
www.nonhro.org

David Williams, President
Taxpayers Protection Alliance
www.protectingtaxpayers.org/

Dr. Andrew D. Jackson, Co-Administrator
The Third Degree featuring Opt IN USA
www.thethirddegree.net

6

Samantha Feinstein at the Government Accountability Project
samanthaf@whistleblower.org can be contacted about this letter.
2
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Contact:

Annette Butler
(202) 254-4496
V/TDD 1-800-877-8339
(Federal Relay Service)

FOR IMMEDIATE RELEASE
November 14, 2011

MSPB Reports Progress for Whistleblowers, but More Can be Done
There are laws in place to protect Federal whistleblowers from retaliatory personnel
actions. However, according to a recent report issued by the U.S. Merit Systems
Protection Board ("MSPB''), titled Blowing the Whistle: Barriers to Federal Employees
Making Disclosures, a fear of retaliation may not be the biggest barrier to employees
blowing the whistle. The report contains the results of a recent survey of Federal
employees conducted by the MSPB.

The survey data indicate that the most important factor for employees when deciding
whether to report wrongdoing is not the personal consequences for the employee.
Saving lives was more important to survey respondents than whether they would
experience punishment or a reward, and whether the agency would act on a report of
wrongdoing mattered more than any fear of an unpleasant consequence for the
employee making the report.

" This is an important finding," explains Chairman Susan Tsui Grundmann, "because it
means that agencies have the power to make a difference. If an agency creates a culture
where its employees believe that management wants to be told about wrongdoing and
will address issues raised by the employees, then the employees are more likely to
report it." The MSPB report notes that it is better for both the agency and the public if
wrongdoing is addressed early, and the agency's culture is a critical factor in achieving
this.

MSPD based its survey questions, in part, on a survey that it conducted in 1992 and the
report offers a look at the environment for Federal whistleblowers now and then.
U.S. Merit Systems Protection Board, 1615 M Street, NW, Washington, DC 20419
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MSPB's data indicate that since 1992, the percentage of employees who perceive any
wrongdoing has decreased; and for those who perceive wrongdoing, the frequency with
which they observe the wrongdoing has also decreased. However, among those
individuals who indicated that they reported wrongdoing and were identified as the
source of the report, perceptions of retaliation remained a serious problem with
approximately one-third of such respondents in both 1992 and 2010 perceiving either
threats or acts of reprisal, or both.

According to Chairman Grundmann, "this report shows that there has been progress in
reducing fraud, waste, and abuse in the Government, but it also shows that more needs
to be done to create a safe environment for employees to report wrongdoing. This
includes making certain that employees receive training about how they can disclose
wrongdoing and how they can exercise their rights if they perceive that they have
experienced or been threatened with retaliation for making a protected disclosure.

This report is one in a series of reports that MSPB is undertaking under its studies
authority to draw attention to the prohibited personnel practices (PPPs) and merit
systems principles. In addition to this new report, MSPB recently released reports on
whistleblower rights and prohibited personnel practices. MSPB is currently working on
a study of employee perceptions related to the merit system principles. MSPB studies
are available at no cost on its website at www.mspb.gov/studies.

MSPB is an independent, quasi-judicial agency that protects Federal merit systems and
the rights of individuals within those systems. MSPB also conducts studies of the civil
service and other merit systems in the Executive Branch. To request a printed copy of
this report, e-mail studies@mspb.gov; call (202) 254-4802, extension 4802 or write to:
Merit Systems Protection Board, Office of Policy and Evaluation, 1615 M Street NW,
Washington, DC 20419. MSPB studies are also available on the web at
www.mspb.gov/studies.
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Carson, Joseph P.
,,,----..,_From:
Sent:
To:

Cc:
Subject:
Attachments:

Carson, Joseph P.
Monday, December 03, 2018 11:14 AM
Perkins, Larry D
Hubbard, Chelsea D; Mullis, Jay; Grebasch, Virginia (HQ)
still draft Joe Carson whistleblower reprisal complaint to OSC
osc-co mp lai nt-perry-1202.pdf

Larry,
This is still draft as I would like to know before I submit it whether the performance element now required by law for
DOE supervisors has been implemented for you and/or Chelsea. Please let me know. Otherwise, I will edit a bit and
submit to OSC later this week.
Also, if you are aware of any factual accuracy issues with the complaint, I would prefer to resolve them before I submit
it.
My objective is to obtain a "reasonable belief' determination about my whistle blower disclosures as a result of this
complaint to OSC and/or their objective resolution because the Attorney General issues opinions on the interpretation
of the disputed civil service laws
If OSC determines that the bystanding of my supervisory chain to my whistleblower disclosure is not a personnel action
and, using that as a pretext, refuses to make a "reasonable belief' determination about my whistleblower disclosures .,,,,.----.. and the Attorney General does not issue opinions on the interpretation of the laws, then I will likely make a
whistleblower disclosure to everyone in OREM, taking open issue with the competency and fidelity of my supervisory
chain in DOE, openly challenging them to take a disciplinary action against me so that OSC cannot use that pretext to
evade making a "reasonable belief' determination about my whistleblower disclosure.
l hope it does not have to come to that- but I really, truly, do think America/civilization are now at unnecessarily
increased risk of a nuclear 9/11 or other catastrophe because of the OSC/MSPB law-breaking I allege. Please
understand.
Respectfully,

Joseph Carson, PE
Facility Oversight Branch, EM-931
Oak Ridge Office of Environmental Management (OREM)
Office:
865-576-1478

Cell[fext: 865-300-5831
E-mail: Joseph.Carson@orem.doe.gov

1

TAB DB page 98

TAB DC
Rationale for Investigating or Referring
Mr. Carson’s Complaint

No. ___________
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Supreme Court of the United States
__________________________________________
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v.
UNITED STATES MERIT SYSTEMS
PROTECTION BOARD,
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________________________
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__________________________________________
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QUESTION PRESENTED
Whether this Court’s precedent in Burlington
North. & Santa Fe Ry. Co. v. White, 126 S.Ct. 2405

(2006), applies to determining whether a personnel
action, defined at 5 U.S.C. § 2302(a)(2)(A)(xii) as,
“any
other
significant
change
in
duties,
responsibilities or working conditions,” has occurred
to a federal agency employee alleging reprisal for
making
whistleblower
disclosures
or
filing
whistleblower reprisal complaints.
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OPINION BELOW
On March 17, 2017, the Court of Appeals for
the Federal Circuit issued a nonprecedential
disposition affirming two unpublished final decisions
of the Merit Systems Protection Board, Appeal
numbers AT-1221-14-0620-W-1 and AT-1221-150092-W-1, respectively. The Federal Circuit decision
is reported at 257 Fed. Appx. 268, 2007 WL 3333475
(C.A.Fed.). (see Appendix)

JURISDICTION
The Federal Circuit filed its nonprecedential
decision on March 17, 2017. On August 11, 2017 it
denied Petitioner’s Motion to Issue a Precedential
decision. On November 13, 2017, it issued its denial
of Petitioner’s Motion to Reconsider the denial of the
previous Motion. The Chief Justice granted
petitioner’s request for an extension of time and
directed it be filed on or before April 12, 2018. This
Court has jurisdiction under 28 U.S.C. § 1254(1) to
review the circuit court’s decision on a writ of
certiorari. (see Appendix)
STATUTORY PROVISION INVOLVED
5 U.S.C. § 2302(a)(2)(A)(xii)
For the purpose of this section - a “personnel action”
means – “any other significant change in duties,
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responsibilities, or working conditions.”
STATEMENT OF THE CASE
Joseph Carson (“Carson,” “Joe Carson”), an
employee of the Department of Energy (DOE), filed
Individual Right of Action appeals alleging that
several agencies, including DOE, the U.S. Office of
Special Counsel (OSC), and the Merit Systems
Protection Board (MSPB or “Board”) took personnel
actions against him in retaliation for protected
disclosures/protected activity. 1 Specific to the two
individual right of action (IRA) appeals considered
by the CAFC, Mr. Carson claims in one (AT-1221-140620) that OSC failed or refused to review his
whistleblower disclosures to it about his claims of its
violations of law as required its non-discretionary
statutory duties to federal agency employees who
make whistleblower disclosures to it, thereby
creating “any other significant change in…(his)
working conditions.” In the other (AT-1221-15-0092W-1), Mr. Carson claims that OSC failed or refused
to comply with a number of its nondiscretionary
statutory duties to protect him from reprisal in
investigating and reporting the results of its
investigations in two whistleblower reprisal
complaints he filed with it (these became IRA
appeals against DOE and MSPB), thereby creating
Carson v. Office of Special Counsel, MSPB Docket
No. AT-1221-14-0620-W-1; Carson v. Office of Special Counsel, MSPB
Docket No. AT-1221-15-0092-W-1; Carson v. Merit Systems
Protection Board, MSPB Docket No. AT-1221-14-0637- W-1.
1
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“any other significant change in …(his) working
conditions.”
In the appeals to the Board below,
OSC did not meaningfully dispute Mr. Carson’s
allegations were “nonfrivolous,” rather the sole
jurisdictional dispute was whether Mr. Carson’s
claimed OSC violations, even if true, could possibly
create “any other significant change in …(his)
working conditions.”
The jurisdictional question posed in both
underlying IRA appeals was: Could Mr. Carson
experience “any other significant change in
…working conditions,” as the result of OSC’s
violations of law against him? The question was
posed in a consolidated appeal arising from the two
individual right of action (IRA) proceedings before
the Merit Systems Protection Board below.

a. Carson v. Office of Special Counsel, AT1221-14-0620-W-1
In this whistleblower reprisal appeal (a
violation of 5 U.S.C. § (b)(8)), Mr. Carson alleged the
OSC engaged in reprisal against him when it
ignored his whistleblower disclosures to it about its
own violations of law. Mr. Carson filed his IRA
appeal on March 19, 2014. MSPB issued a “Show
Cause Order” for jurisdiction on July 10, 2014. Mr.
Carson timely responded. OSC did not respond to
the Show Cause Order. On July 25, 2014, MSPB
issued its initial decision. Although there was no
dispute that Mr. Carson’s allegations were
“nonfrivolous” the MSPB AJ nonetheless dismissed
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the appeal for lack of jurisdiction based on the
determination that it would be impossible for OSC to
“create any other significant change in .. (his)
working
conditions,”
in
any
circumstance
whatsoever, solely because OSC is not his employing
agency. The relevant Board precedent in Shivaee v.
Department Navy, 74 M.S.P.R. 383, 388 (1997) was
not cited or applied to support this summary
determination. Mr. Carson timely submitted a PFR
of the initial decision. The Board’s unpublished final
decision of March 25, 2015 upheld the initial
decision and provided no additional reasoning for its
summary determination. Mr. Carson filed a timely
PFR with the US Court of Appeals for the Federal
Circuit. Its summary unpublished opinion upheld
the Board’s summary determination and also cited
no supporting precedent.
b. Carson v. Office of Special Counsel, AT-1221-150092-W-1

This is a federal IRA appeal, alleging reprisal
in violation of 5 U.S.C. § 2302(b)(9)(A)(i). Mr. Carson
alleged OSC engaged in reprisal against him when it
failed or refused to comply with several of its nondiscretionary statutory duties to protect him after he
filed two whistleblower reprisal complaints with it.
Mr. Carson filed the IRA appeal on October 22, 2014.
Again, OSC did not meaningfully dispute Mr.
Carson’s allegations were “nonfrivolous,” but focused
upon whether, it could not, in any possible
circumstance, create “any other significant change in
…(his) working conditions.” As in the other IRA, the
MSPB AJ dismissed the appeal for lack of
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jurisdiction based on the determination that it would
be impossible for OSC to “create any other
significant change in .. (his) working conditions,” in
any circumstance whatsoever, solely because OSC is
not his employing agency. No Board precedent was
cited or applied to support this summary
determination. Mr. Carson timely submitted a PFR
of the initial decision. The Board’s unpublished final
decision of August 17, 2015 upheld the initial
decision and provided no additional reasoning for its
summary determination (although it did cite
“judicial efficiency” as a possible explanation for not
providing any). Mr. Carson filed a timely PFR with
the US Court of Appeals for the Federal Circuit. Its
summary unpublished opinion upheld the Board’s
summary determination and also cited no precedent
to support it.
These Board decisions were appealed to the
Court of Appeal for the Federal Circuit, which has
jurisdiction over Board decisions pursuant to 5
U.S.C. §§ 1221(h), (i), and 7703(b)(1).
The
nonprecedential decision it issued (the subject of this
petition for writ) contained no analysis of the lower
decisions by the board, other than to cite agreement
with the conclusion. It contained no analysis of
Burlington, or it holdings as they apply to the
statutory definition, “other significant change in
duties, responsibilities, or working conditions.” 5
U.S.C. § 2302(a)(2)(A)(xii)
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REASONS FOR GRANTING THE PETITION
I.

THIS COURT SHOULD VACATE AND
REMAND THE JUDGMENT TO THE
FEDERAL CIRCUIT WITH INSTRUCTIONS
DEVELOP PRECEDENT FOR WHEN A
PERSONNEL
ACTION
OCCURS
AS
RESULT OF “ANY OTHER SIGNIFICANT
CHANGE IN DUTIES, RESPONSIBILITIES,
OR WORKING CONDITIONS,” IN LIGHT
OF BURLINGTON

a. BACKGROUND
The background and current state of federal
whistleblower protection is summarized in the first
few pages of Senate Report 111-101, “Whistleblower
Protection Enhancement Act of 2009,” December 3,
2009. From the S. Rep. No. 111-101:
Whistleblowers have long played a clear
goal role in keeping our government
honest and efficient, and the events of
September 11, 2001 make even clear
the fact that our citizens’ safety
depends on our ensuring that those
with knowledge of problems at all
nations Ports, borders, law enforcement
agencies, and nuclear facilities are able
to reveal those problems without fear of
retaliation or harassment. (Page 1-2)
With this statement the Senate reaffirmed the
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vital policy and legislative goal of protecting
whistleblowers first codified in the Civil Service
Reform Act of 1978 (CSRA). That Act established
statutory protections for federal employees to
encourage disclosure of government illegality, waste,
fraud, and abuse. 2 As explained in the Senate Report
accompanying that legislation:
Often, the whistleblowers’s reward for
dedication to the highest more
principles is harassment and abuse.
Whistleblowers frequent encounter
severe damage to their careers and
substantial economic loss. Protecting
employees who disclose government
illegality, waste, and corruption is a
major step toward a more effective civil
service...... these conscientious civil
service deserve statutory protection
rather than bureaucratic harassment
and intimidation (page 2-3). 3
However, in 1984, the MSPB reported that the
Act had had no effect on the number of
whistleblowers and that federal employees continue
to fear reprisal. 4 In response, Congress in 1989
unanimously passed the (Whistleblower Protection
Act) WPA, which forbids retaliation against federal
2

Civil Service Reform Act of 1978 (CRSA), P.L. 95-454,
S. Rep. No. 95-969, at 8
4 See Merit Systems Protection Board, “Blowing the
Whistle in the Federal Government: A Comparative Analysis of
1980 and 1983 Survey Findings” (October 1984), at page 3.
3
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employees who disclose what they reasonably believe
to be evidence of illegal or other seriously improper
government activity. 5
It also made OSC an
independent executive branch agency with an
exclusive statutory mandate to protect the federal
agency employees who sought its protection from
agency reprisal and to “act in their interests” in
doing so. Congress substantially amended the WPA
in 1994 as part of legislation to reauthorize the OSC
and MSPB. The amendments were designed, in
part, to address a series of actions by the OSC and
decisions by the MSPB and the Federal Circuit
Congress deemed inconsistent with the intent of the
1989 Act. 6
As part of the 1994 amendments to the WPA,
a “catch-all” personnel action - “any other significant
change to duties, responsibilities, or working
conditions,” was added to the list of “personnel
actions” in § 2302(a)(2)(A).
The purpose was
described in the accompanying S. Rep. No. 103-358,
“To Authorize Appropriations for the United States
Office of Special Counsel, Merit Systems Protection
Board, and for Other Purposes,” August 23, 1994,
starting at page 9 and continuing to page 10:
Section
5(d)
address
narrow
construction of the Whistleblower
Protection Act with regard to the types
retaliatory action for which remedies
5 Federal Whistleblower Protection Act of 1989 (WPA),
P.L. 101-12.
6 U.S. Office of Special Counsel Reauthorization Act of
1994, P.L. 103-424

TAB DC page 13

are available. Under section 2302(b)(8),
retaliation against the whistleblower
constitutes a prohibited personal
practice only if it takes the form of a
“personnel action.”
Unfortunately,
there are many retaliatory actions that
do not fall into the definition of
personnel actions....
...The intent of the Whistleblower
Protection Act was to create a clear
remedy for all cases of retaliation or
discrimination against whistleblowers.
The Committee believes that such
retaliation
must
be
prohibited
regardless of form it may take. For this
reason, section 5(d) would amend the
Act to cover any action taken to
discriminate or retaliate against the
whistleblower because of his/our
protected conduct, regardless of the
form that discrimination or retaliation
may take.
b. RELEVANT PRECEDENT FROM THIS COURT
REGARDING PERSONNEL ACTION
In

June

2006

the

Supreme

Court,

in

Burlington Northern and Santa Fe Railway Co. v.
White, 126 S.Ct. 2405 (2006) created a specific

criteria relevant to existing Board precedent that
whether an agency action created “any significant
change in working conditions” should be “interpreted
broadly.” Specifically, the Supreme Court ruled,
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In the present context that means that
the employer’s actions must be harmful
to the point that they could well
dissuade a reasonable worker from
making or supporting a charge of
discrimination.
This Supreme Court ruling is consistent with
the legislative history for the 1994 amendments to
the WPA, cited by the Board in Shivaee v. Dept. of
Navy, 74 M.S.P.R. 383, 388 (1997). Applying the
relevant (even if uncited and unapplied) Board
precedent in Shivaee to “broadly interpret,” informed
by the recent Supreme Court precedent Burlington,
to the OSC’s undisputed actions involved in this
appeal is straightforward:
1. An agency employee makes whistleblower
disclosures to OSC about OSC and MSPB
violations of law in not protecting federal
agency whistleblowers. (Neither OSC nor
MSPB have Inspector Generals).
OSC
fails or refuses to comply with its statutory
duties to review the whistleblower
disclosures to make a “substantial
likelihood” determination or request the
Department of Justice review how it is
interpreting and applying the involved civil
service laws, relevant to all federal
agencies. Would its actions tend to deter
other agency employees from making
whistleblower disclosures to it, if not at all?
Clearly, yes, therefore it creates “any other
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significant change in working conditions,”
and is a personnel action.
2. An agency employee files whistleblower
reprisal complaints with OSC, a protected
activity. OSC fails or refuses to protect the
employee as required by law. Would OSC’s
violations of law tend to deter other agency
employees from seeking its protection from
reprisal? Clearly, yes, therefore it creates
“any other significant change in working
conditions,” and is a personnel action.
c. MSPB DECISION CONFLICTS WITH MSPB
PRECEDENT AND BURLINGTON
Even though there is no Federal Circuit
precedent for determining what can create “any
other significant change in duties, responsibilities or
working conditions,” some such precedent exists at
MSPB.
In reasoning quite similar to that in
Burlington, the Board held that if the
agency/employer’s actions would tend to deter other
similarly situated employees from engaging in
protected activities or making protected disclosures,
they qualify as prohibited. Shivaee v. Dept. of Navy,
74 M.S.P.R. 383, 388 (1997).
From Shivaee at 388:
... the provision adding, “any other
significant
change
in
duties,
responsibilities, or working conditions”
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to listed personnel actions should be
interpreted broadly.
This personnel
action is intended to include any
harassment or discrimination that
could have a chilling effect on
whistleblowing or otherwise undermine
the merit system, and should be
determined on a case-by-case basis.
Compared to that in Burlington, at 1215:
In our view, a plaintiff must show that
a reasonable employee would have
found the challenged action materially
adverse, “which in this context means it
well
might
have
‘dissuaded
a
reasonable worker from making or
supporting a charge of discrimination.’
Rochon, 438 F.3d, at 1219 (quoting
Washington, 420 F.3d, at 662).
The MSPB decisions in question did not apply

Shivaee “case by case analysis” before making their

summary determinations that OSC could violate
each and every of its nondiscretionary statutory
duties to a federal agency employee who made a
whistleblower disclosure to it or sought its protection
from whistleblower reprisal without, in any possible
circumstance, deterring any reasonable federal
agency employee from doing likewise. Nor did they
consider or apply Burlington. The Federal Circuit
also failed to consider or apply Burlington in its
nonpublished, summary decision that cited no
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precedent, in affirming the Board’s non-published
decisions. At this point, 24 years after this “catchall” personnel action was added to strengthen
protection for federal whistleblowers, the Federal
Circuit has yet to review it. 7 Additionally, there is no
precedent at MSPB about what, if any, impact,
Burlington has on this section of law. Arguably, this
Federal Circuit judgment conflicts with Burlington,
and, therefore, warrants this Court’s action by Rule
10(c) of the Rules of the Supreme Court.

OTHER REASONS TO GRANT THIS PETITION
Rule 10(a) of the Rules of the Supreme Court
states this Court may grant a petition for certiorari
because a United States court of appeals has so far
departed from the accepted and usual course of
judicial proceedings, or sanctioned such a departure
by a lower court, as to call for an exercise of this
Court’s supervisory power. The following detail
reasons why this Court may find it appropriate to
grant this petition on this basis.
Without explicit acknowledgment, federal
circuit issued a judgement of affirmance without
opinion per Fed. Cir. R. 36. However, its doing so,
even if implicit, is contrary to both the criteria of
Fed. Cir. R. 36 and its Internal Operating Procedure
(IOP) 10 for determining whether to publish a
7 See Holderfield v. MSPB, 326 F.3d 1207, 1209
(Fed.Cir. 2003).

TAB DC page 18

decision. By Fed. Cir. R. 36 at least one of five listed
criteria must be met AND an opinion would have no
precedential value to be issued as in this case.
An opinion in this case would have clear
precedential value, because there is no precedent at
the Federal Circuit – or any other appellate court for when a personnel action occurs as a result of “any
other significant change in duties, responsibilities or
working conditions.”(see Holderfield v MSPB, 326
F.3d 1207, 1210 (Fed. Cir. 2003), Shivaee v. Dept. of
Navy, 74 M.S.P.R. 383, 387 (1997), and Burlington p.
1215) ,
Of the five criteria for issuing a Judgment of
Affirmance Without Opinion in Fed. Cir. R. 36, only
the last two are relevant to an MSPB decision.
Criteria (d) states, “the decision of an administrative
agency warrants affirmance under the standard of
review in the statute authorizing the petition for
review.” MSPB is the respondent in this petition for
review because the case involves MSPB’s
jurisdiction, see 5 USC 7703(a)(2). Under Campion
v. MSPB, 326 F.3d 1210, 1213 (Fed. Cir. 2003), the
Court reviews issues of law, including the
jurisdiction of the Board, without deference to the
Board’s opinion. In other words, the Court performs
de novo reviews of issues of law contained in MSPB
decisions. Petitioner respectfully posits that a de
novo review of the issues of law involved here,
including a previously untested question, cannot be
adequately documented in a judgment of affirmance
without opinion.
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Criteria (e) from the Rule, “a judgment or
decision has been entered without an error of law.”
The “standard of review” for MSPB cases at the
Federal Circuit is found at 5. U.S.C. § 7703(c). As
per § 7703(c)(1) the Court must set aside any MSPB
decision found “otherwise not in accordance with
law.” There is currently no precedent at the Federal
Circuit for the central issue of law - when do agency
actions become a “personnel action” for creating “any
other significant change in duties, responsibilities, or
working conditions?” Because this case involves a
novel question of law at the Federal Circuit, it
cannot be affirmed by nonprecedential disposition.
This is even more the case where, as here, the MSPB
decision mentions (but does not apply) an MSPB
precedent, Shivaee, which has not been adopted as
lawful at the Federal Circuit.
CONCLUSION
For the above reasons, the Court should grant
this petition, vacate the decision of the Federal
Circuit, and remand the case to the Federal Circuit
with instructions for it to address, in light of
Burlington, when agency actions create “any other
significant change in duties, responsibilities or
working conditions” and apply its reasoning to the
involved agency actions.
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Respectfully Submitted,
F.DOUGLAS HARTNETT
1101- 30th Street, N.W. Suite 500
WASHINGTON, DC 20007
202-965-0529
dhartnett@eliotkandhartnett.com
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